
 

 
 

OCCAR

 
 

OCCAR Management Procedure  
 

    
Title:  OCCAR Standard Articles 

 
   
Number:  Annex A to OMP 6 Date: 23/03/09
   
Computer Ref:   Annex OMP6-A_OCCAR Standard Articles_issue_2_230309 
   
Current status:  Issue 2 (English) 
   
Author/editor:  Alain Delorme 
   
Contact 
address: 

 Central Office, OCCAR-EA Bonn  
Tel:  + 49 228 5502 Ext 138 
Fax:  + 49 228 5502 Ext 100 
Email: alain.delorme@occar.int 

   

Endorsed by 
QMR: 

 

 
 
[Original Signed] 
Georges Peene, Deputy Director  
 

Date:  23/03/09 
   
Approved for issue:  OCCAR File Ref: 
 
 
[Original Signed] 
Patrick Bellouard, OCCAR-EA Director 
 

 

CO/322/616/O-7 

Date: 23/03/09   
   

This document replaces:  OMP6-A Issue 1 dated 03/08/07 

 
 

 

mailto:alain.delorme@occar.int


Record of changes 
 

Date Issue Changes 
03/08/07 1  Initial issue  

23/03/09 2 Implementation of minor changes on the issue 1 as 
previously published on OCCAR website 

   
 

 

Table of Contents 
1. General Conditions.............................................................................................6 

1.1 Applicable Articles and Documents ................................................................................................ 6 
1.2 Definitions and Interpretations...................................................................................................... 6 
1.3 Waiver ...................................................................................................................................... 12 
1.4 Language .................................................................................................................................. 12 
1.5 Notices ...................................................................................................................................... 12 
1.6 Publicity Relating to the Contract ................................................................................................ 13 
1.7 Entire Agreement ....................................................................................................................... 13 
1.8 Security of Classified Information CONFIDENTIAL and above........................................................ 13 
1.9 Security of Information Classified or Protectively marked as RESTRICTED ..................................... 15 

2. Requirement ....................................................................................................16 

2.1 Contractor’s Responsibility .......................................................................................................... 16 
2.2 Quality and Risk Management..................................................................................................... 17 

2.2.1 Quality ......................................................................................................................... 17 
2.2.2 Risk Management ......................................................................................................... 17 

2.3 Contract Amendments and Specification Change Procedures......................................................... 17 
2.3.1 Amendment.................................................................................................................. 17 
2.3.2 Specification Change ..................................................................................................... 17 

2.4 Express Warranty....................................................................................................................... 18 
2.5 Supply of Hazardous Materials and Substances ............................................................................ 20 

2.5.1 General ........................................................................................................................ 20 
2.5.2 Health and Safety Hazard Control .................................................................................. 21 

3. Delivery ............................................................................................................22 

3.1 Delivery, Packaging and Consignment Arrangements.................................................................... 22 
3.1.1 Delivery........................................................................................................................ 22 
3.1.2 Packaging..................................................................................................................... 23 
3.1.3 Consignment and Delivery Documentation...................................................................... 23 
3.1.4 Import/Export Licences and Import/Export Documentation.............................................. 23 

3.2 Penalties for delay and Liquidated Damages ................................................................................ 24 
3.2.1 Penalties for delay ........................................................................................................ 24 
3.2.2 Liquidated Damages...................................................................................................... 24 

3.3 Acceptance, Deferment and Rejection ......................................................................................... 25 
3.3.1 General ........................................................................................................................ 25 
3.3.2 Acceptance................................................................................................................... 25 
3.3.3 Deferment .................................................................................................................... 25 
3.3.4 Rejection ...................................................................................................................... 26 

3.4 Liability for Loss and Damage ..................................................................................................... 28 
3.5 Force Majeure............................................................................................................................ 28 
3.6 Diversion Orders ........................................................................................................................ 30 

4. Performance and Financial Guarantees...........................................................30 

5. Price .................................................................................................................30 

5.1 Contract Price ............................................................................................................................ 30 

Annex OMP6-A_OCCAR Standard Articles_issue_2_230309 - Page 2 of 72 



5.2 Variation of Price........................................................................................................................ 31 
5.3 Price Investigation ..................................................................................................................... 31 
5.4 Price Audit ................................................................................................................................. 33 
5.5 Availability of Information........................................................................................................... 33 
5.6 Equality of Information Pricing Statement.................................................................................... 34 
5.7 Privacy of Information ................................................................................................................ 34 
5.8 Access and Use of Information by the Contracting Authority ......................................................... 34 
5.9 Import and Export Duties and VAT.............................................................................................. 35 

5.9.1 Import and Export Duties .............................................................................................. 35 
5.9.2 Value-Added Tax (VAT) ................................................................................................. 35 

6. Payment and Vesting .......................................................................................35 

6.1 Payment.................................................................................................................................... 35 
6.1.1 General ........................................................................................................................ 35 
6.1.2 Interim Payments ......................................................................................................... 35 
6.1.3 Final Payment............................................................................................................... 36 
6.1.4 Payment Arrangements ................................................................................................. 36 
6.1.5 Late Payment ............................................................................................................... 37 

6.2 Transfer of Ownership................................................................................................................ 38 
6.2.1 Transfer of Ownership through Early Vesting .................................................................. 38 
6.2.2 Transfer of ownership upon acceptance ......................................................................... 39 

7. Intellectual Property Rights ............................................................................39 

7.1 General Provisions...................................................................................................................... 39 
7.2 Disclosure of Information ........................................................................................................... 40 
7.3 User rights and obligations in Technical Information..................................................................... 42 

7.3.1 Rights and obligations of the Participating States ............................................................ 42 
7.3.2 Rights and obligations of the Contracting Authority ......................................................... 46 
7.3.3 Rights and obligations of the Contractor ......................................................................... 46 

7.4 Inventions ................................................................................................................................. 48 
7.5 Levies........................................................................................................................................ 50 
7.6 Infringement of third party rights / liabilities ................................................................................ 51 

8. Government Furnished Information, Facilities, Services and Equipment (GFX) 
and Special Tools .............................................................................................53 

8.1 GFX........................................................................................................................................... 53 
8.2 Special Tools.............................................................................................................................. 56 
8.3 Liability at Establishments........................................................................................................... 57 

9. Progress ...........................................................................................................58 

9.1 Inspections................................................................................................................................ 58 
9.2 Progress Review Procedure......................................................................................................... 58 

10. Transfer and Sub Contracts .............................................................................58 

10.1 Transfer of Contract ................................................................................................................... 58 
10.2 Sub-Contracts ............................................................................................................................ 59 
10.3 Decoupling ................................................................................................................................ 60 

11. Termination......................................................................................................60 

11.1 Termination in case of Corrupt Gifts and Payments ...................................................................... 60 
11.2 Termination of Contract for Default by the Contractor .................................................................. 61 
11.3 Termination of Contract Otherwise than for Default...................................................................... 64 
11.4 Termination of Contract for Bankruptcy and Insolvency................................................................ 67 
11.5 Prejudice ................................................................................................................................... 67 

12. Law...................................................................................................................67 

12.1 Applicable Law and Jurisdiction ................................................................................................... 67 
12.2 Resolution of Disputes................................................................................................................ 67 

Annex OMP6-A_OCCAR Standard Articles_issue_2_230309 - Page 3 of 72 



12.2.1 General ........................................................................................................................ 67 
12.2.2 Conciliation................................................................................................................... 68 
12.2.3 Arbitration .................................................................................................................... 68 

12.3 Infringements of the Law ........................................................................................................... 69 
12.4 Severability................................................................................................................................ 69 
12.5 Rights of Third Parties ................................................................................................................ 70 

13. Records ............................................................................................................70 

13.1 Contractor's Record.................................................................................................................... 70 
13.2 Reporting of the Execution of Work............................................................................................. 71 

14. Effectiveness of Contract .................................................................................72 
 

 
 

Annex OMP6-A_OCCAR Standard Articles_issue_2_230309 - Page 4 of 72 



 

STANDARD CONTRACT ARTICLES FOR OCCAR PROGRAMME PROCUREMENTS 

 

 

 

 

 

 

 

 

 

 

This booklet of Standard Articles for OCCAR Programme Contracts has been adopted by 
the OCCAR Board of Supervisors for the purpose of ensuring uniformity of Contract 
Articles between OCCAR (acting on behalf of or in the name and on behalf of OCCAR 
Member and Non Member States participating in an OCCAR managed Programme) and 
Contractors. 

 

Tender and Contract documents will, as far as these Standard Articles are concerned, 
contain only a reference to the booklet numbers of the applicable Standard Article 
together with any Special Articles or amendments to the Standard Articles. 
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1. General Conditions 

1.1 Applicable Articles and Documents 

1.1.1 The Contract comprises: 

(1)  The Standard Articles; 

(2) The Special Articles; 

(3) The other documents that are stated in the Special Articles as being part of 
the Contract. 

1.1.2  If not provided otherwise in the Contract in the event of any conflict or 
inconsistency between a Standard Article and any Special Article the Special 
Articles shall take precedence. In the event of any conflict or inconsistency 
between a Special Article and any of the other documents referred to in (3) the 
Special Articles shall take precedence. 

1.2 Definitions and Interpretations 

1.2.1 In the Contract (as defined below) the following words and expressions 
shall have the following meanings given to them:  

1) Article  A clause of the Contract. 

2) Authorised 
Representative 

Any person or other entity nominated by the Contracting 
Authority and notified in writing to the Contractor as being 
authorised to undertake specified functions on behalf of the 
Contracting Authority in connection with the Contract.  

3) Background Technical 
Information 

The Technical Information which was generated otherwise 
than in the performance of the Contract. 

4) Classified Information 

Any Information (namely, knowledge that can be 
communicated in any form) or material determined to require 
protection in accordance with the Security Classification Guide 
against unauthorised disclosure which has been so designated 
by a security classification. For the purposes of this definition 
material means any item or substance from which Information 
can be derived; this includes but is not limited to documents, 
equipment, weapons or components.   

5) Commercial Item 

Any Product or a part of a Product which: 
(1) has been sold or licensed in the commercial (civil or 

military) market; 
(2) has not been sold or licensed, but has been offered for 

sale or licence in the commercial (civil or military) market; 
(3) is not yet available in the commercial (civil or military) 

market, but will be available for commercial delivery in a 
reasonable period of time; or  

(4) is described in definitions (1), (2) or (3) above and would 
require only minor modification in order to meet the 
requirements of the Contract.  

For the avoidance of doubt, any Product or a part of a Product 
developed under the Contract, or in which the Participating 
States have otherwise secured user rights at least as extensive 
as those secured under the Contract, is not a Commercial 
Item. 
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6) Consignee 

The Contracting Authority or the Participating State stipulated 
in the Delivery Schedule or (where applicable) in a Diversion 
Order as the party to whom a specified Product is to be 
delivered. 

7) Contract The mutually binding written agreement between the Parties 
as described in Article 1.1 (Applicable Articles and Documents). 

8) Contract Price 

The price payable to the Contractor by the Contracting 
Authority as determined under the provisions of the Contract 
for the full and proper performance by the Contractor of his 
obligations under the Contract. The Contract Price is exclusive 
of VAT (if applicable). 

9) Contracting Authority 
OCCAR; the Organisation for Joint Armament Co-operation 
(Organisation Conjointe de Coopération en Matière 
d’Armement). 

10) Contractor 

The legal entity named as such in the Contract. The expression 
“Contractor” shall include any legal entity to whom the 
Contract is assigned with the written consent of the 
Contracting Authority.  For the purpose of this definition “the 
Contractor” may be joint contracting parties (co-contractors). 

11) Delivery Schedule The timetable for delivery of each Product as set out in the 
Contract. 

12) Diversion Order 

A request by the Contracting Authority for urgent delivery to 
Consignees other than those provided for in the Contract of 
specified quantities of the Product which are to be supplied 
under the Contract. 

13) Equality of 
Information Pricing 
Statement (EIPS) 

A written statement jointly signed by the Contractor and the 
Contracting Authority in which each confirm that it is not aware 
of any material omission or inaccuracy in the facts and any 
material omission or invalidity in the pricing assumptions 
provided by it, on which the negotiated Contract Price is 
based, and which are set out in the statement. 

 14) EURIBOR 

The Euro Interbank Offered Rate published at 11.00 a.m. 
Central European Time for spot value and displayed to three 
decimal places by Reuters on each day that the Trans-
European Automated Real-Time Gross-Settlement Express 
Transfer system (TARGET) is open or if the EURIBOR rate 
ceases to be published then its successor rate or in default 
thereof such other rate as the Parties agree. 

15) Establishment 

Any site, vessel or floating structure of any kind owned or 
occupied by the Contracting Authority or any Participating 
State or designated by the Contracting Authority or any 
Participating State as a government establishment for any 
purpose connected with the Contract. 

16) Facility Security 
Clearance (FSC)  

The notification issued by a NSA/DSA certifying that a facility is 
under the security supervision of the respective NSA/DSA 
according to national rules and regulations, that the facility 
employs security cleared personnel and, if appropriate, has a 
capability to handle and store Classified Information up to a 
certain level. 

17) Force Majeure Event 

Any event which is compelling, unpredictable, unavoidable and 
outside the control of the Parties or the Contracting Authority, 
or both, and not due to the default or negligence of any of 
them, and any other event specified as such in the Contract. 
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18) Foreground Technical 
Information 

The Technical Information that is generated in the 
performance of the Contract. 

19) GFX 

The collective term for Government Furnished Information 
(GFI), Facilities (GFF), Services (GFS) and Equipment (GFE) to 
be made available to the Contractor by the Participating States 
or the Contracting Authority for the performance of the 
Contract. 

20) Government Purposes The use by or for any Participating States’ governmental 
organisation or an administration of their Government. 

21) INCOTERMS The International Chamber of Commerce official rules for the 
interpretation of trade terms.   

22) Information Any information in any written, oral, visual, electronic or other 
form. 

23) Invention Any Technical Information which can be protected by patent or 
like legal protection in accordance with the relevant law. 

24) Key Milestone 

An agreed event, which is designated as a key milestone in the 
Contract and whose timely completion by the Contractor 
provides confidence to the Contracting Authority that the 
contractual requirements shall be delivered or performed on 
time. 

25) National Security 
Authority / (Designated 
Security Authority) 
(NSA/DSA) 

The security authority responsible for the implementation of 
and compliance with applicable security regulations and 
Programme Security Instructions (PSI) within Establishments 
and industrial facilities in the State in which the Contractor or 
Sub Contractor has his facilities to be used in the performance 
of the Contract. 

26) Non Variable Price A price not subject to any variation. 

27) Notice 
Any written request, approval, demand, consent, direction or 
other communication required to be given under the Contract 
or for which the Contract makes provision. 

28) OCCAR Security 
Regulations 

The document referred to as OCCAR Management Procedure 
(OMP) 11 defining the principles and minimum standards of 
security including harmonised security procedures to be 
applied by the Contracting Authority, Participating States or 
contractors and sub-contractors involved in OCCAR 
Programmes. 

29) Participating States 
 
 

The States named as such in the Contract in whose name and 
on behalf of or on whose behalf the Contracting Authority acts 
under the Contract. 

30) Parties 
 

Unless otherwise defined in the Contract, the Participating 
States and the Contractor and the expression “Party” means 
either of them. 

31) Personal Security 
Clearance  

The certification issued to the Contractor by a NSA/DSA 
certifying that an individual holds a security clearance based on 
national procedures or the outcome of complying with 
assurance compliance procedures that grant an individual 
security clearance based on national procedures. 

32) Persons Involved in 
the Arbitration 

The parties to the arbitration conducted under Article 12.2.3, 
their respective legal representatives, the arbitrators, witnesses 
in the arbitration or any other person necessary to the conduct 
of the arbitration. 
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33) Price Audit 

An examination by the relevant national pricing 
authority/pricing audit services on behalf of the Contracting 
Authority of all books, records, plans, documents and any 
other Information relevant to the price negotiation or 
negotiated price to determine the validity and admissibility of 
the actual costs including factors and rates under the Contract 
in relation to that price. Each examination shall be based upon 
the appropriate national pricing practices/regulations, 
accounting conventions and arrangements of the country in 
which the work is performed. 

34) Price Investigation 
 

An examination by the relevant national pricing 
authority/pricing audit services on behalf of the Contracting 
Authority of all books, records, plans, documents and any 
other Information relevant to the quoted price that support the 
negotiation of a price (whether the Contract Price, the price for 
Contract amendments or additional orders) to determine the 
accuracy of the estimates and admissibility of costs including 
factors and rates applicable to the Contract in relation to that 
price. Each examination shall be based upon the appropriate 
national pricing practices/regulations, accounting conventions 
and arrangements of the country in which the work is 
performed. 

35) Procurement Plan The plan for awarding Sub-Contracts. 

36) Product 
The item or items, including services, that the Contractor is 
required to provide under the Contract as specified or 
referenced in the Schedule of Requirements. 

37) Programme As specified in the Contract. 

38) Programme Security 
Instructions (PSI) 

The document issued by the Contracting Authority describing 
the compulsory security provisions required for the 
performance of the Programme, including details of 
classification, marking, handling, processing, safeguarding or 
transmission of Programme related Classified Information. The 
PSI shall include Security Classification Guides (SCG) and may 
include a transportation plan where appropriate. 

39) Schedule of 
Requirements 

That part of the Contract which identifies, either directly or by 
reference, the Products and quantities required to be 
delivered, the Specification and the price or pricing terms in 
relation to each Product. 

40) Security Aspects Letter 

The document identifying the security requirements or those 
elements requiring security protection for the Contract when it 
involves Classified Information or Information protectively 
marked as RESTRICTED. 

41) Security Classification 
Guide (SCG) 

The document issued by the Contracting Authority identifying 
the Information or activities under the Contract requiring 
security protection and the security classifications to be 
allocated to them. 
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42) Software 
 
 

(1) Software shall mean all or any part of any:  
 Object Code (as defined at 2. below.); 
 Source Material (as defined at 3. below); 
 Associated user documentation; 
 Screen display, instruction steps, the choice and 

configuration of menus and windows, or 
 Item otherwise specified as Software in the Contract. 

(2) “Object Code" shall mean machine code executable by a 
data processing system. 

(3) "Source Material" shall mean that material, taken 
individually or in any combination of it, which is:  
(3.1) Source Code, that is to say, a representation of 

Object Code in or readily translatable into a form 
suitable for human understanding and 
transformable into the Object Code;  

(3.2) a representation or identification of the data 
processing system configuration, computer 
programmes, including any tools, procedures, 
rules and associated documentation, including 
flowcharts/organigramme, generated by or for the 
Contractor under the Contract;  

(3.3) a representation or identification of the data 
processing system configuration, computer 
programmes, including any tools, procedures, 
rules and associated documentation, including 
flowcharts/organigramme, used to generate the 
Object Code, but not generated by or for the 
Contractor under the Contract, when in sufficient 
detail and suitable form,  to permit replication of 
such data processing system configuration, 
computer programmes, procedures, rules and 
associated documentation independently of the 
Contractor;  

(3.4) and to the extent necessary to enable modification 
and testing of the Object Code independently of 
the Contractor, documentation on the specification, 
design rules, design, testing, analysis, function, 
usage and capabilities of the Object Code and of 
the material at (3.1), (3.2) and (3.3) above; 

(4) “Relevant Period" shall mean the term of the Contract plus 
a period of 5 (five) years from the date when all Products 
have been delivered and accepted or such other period as 
may be specified in the Contract. 

43) Special Article Any Article that is not a Standard Article. 

44) Special Tools 

The jigs, tools, patterns, moulds, dies, manufacturing gauges 
and test equipment including software development tools and 
licences which are special to the requirements of the Contract 
and for which provision is met as a direct charge to the 
Contract and which are not available under other contracts 
placed with the Contractor by the Contracting Authority or 
Participating State(s). 
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45) Specification 
 
 

Any sample, pattern, technical requirements, plan, drawing or 
statement of work which, individually or collectively forms part 
of the Contract. 

46) Standard Articles Those Articles that are referenced in the Contract from the 
published OCCAR Standard Articles/1 Edition 1. 

47) Sub-Contract 

A contract placed by the Contractor or any of its Sub-
Contractors, at any tier of sub-contracting, in or towards 
fulfilment of any obligation on the part of the Contractor under 
the Contract. This includes contracts for Commercial Items 
unless otherwise specified in the Contract. 

48) Sub-Contractor Any legal entity that enters into a Sub-Contract. 

49) Technical Information 
 
 
 

The recorded or documented Information of a scientific or 
technical nature whatever the format, documentary 
characteristics or other medium of presentation. The 
Information may include, but is not limited to any of the 
following: experimental and test data, specifications, designs 
and design processes, Inventions and discoveries whether or 
not patentable or otherwise protectable by law, technical 
descriptions and other works of a technical nature, 
semiconductor topography/mask works, technical and 
manufacturing data packages, know-how and trade secrets 
and Information relating to industrial techniques.   It may be 
presented in the form of documents, pictorial reproduction, 
drawings and other graphic representations, disc and film 
recordings (magnetic, optical - including laser), computer 
software both programmatic and database, and computer non 
volatile memory, printouts or data retained in computer non 
volatile memory or any other form. 

50) Variable Price 
A price subject to variation in accordance with a formula for 
variation of price (VoP) or for foreign exchange fluctuations or 
both as provided for in the Contract. 

 

1.2.2 The masculine includes the feminine and vice versa and words importing 
the neuter include the masculine and the feminine. 

1.2.3 Where a day is stated it is a calendar day unless expressed otherwise. 

1.2.4 The singular includes the plural, and vice versa. 

1.2.5 The heading to any Article shall not affect the interpretation of that Article. 

1.2.6 Receipt of Electronic Notices: The time of receipt of Electronic Notices shall 
be deemed to be on completion of receipt by the sender of verification of 
the transmission from the receiving instrument if transmitted between 0900 
and 1700 hours on a Business Day (recipient’s time) or, if transmitted at 
any other time, at 0900 hours on the first Business Day (recipient’s time) 
following the completion of receipt by the sender of verification of the 
transmission from the receiving instrument. For the purposes of this Article 
a Business Day means any day excluding: 
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(1)  Saturdays, Sundays and public statutory holidays in the jurisdiction of either 
Party or the Contracting Authority; and 

(2) Privilege days notified in writing by the Contracting Authority to the 
Contractor at least 10 (ten) business days in advance; and 

(3) Such periods of holiday closure of the Contractors premises of which the 
Contracting Authority is given written Notice by the Contractor at least 10 
(ten) business days in advance. 

1.2.7 Authorised Representative: Where a non government employee/entity is 
notified to the Contractor as the Authorised Representative specified to undertake 
functions on behalf of the Contracting Authority, the Contractor may object to that 
Authorised Representative within 10 (ten) days if there are reasonable grounds. If 
there is no reasonable alternative nomination that avoids a conflict of interest with 
the Contractor then the Contractor, the Contracting Authority and the Authorised 
Representative shall negotiate appropriate measures to protect sensitive 
Information that may include confidentiality agreements and isolation of the 
activity. 

1.3 Waiver 

1.3.1 Neither Party nor the Contracting Authority shall be deemed to have 
waived any right or remedy to which it is entitled unless it has expressly done so 
by Notice.   

1.3.2 No waiver in respect of any right or remedy shall operate as a waiver in 
respect of any other right or remedy. 

1.4 Language 

1.4.1 The Contract shall specify the authoritative language (s) of the Contract. 

1.4.2 All Notices, correspondence, records of meetings and records of inspections 
necessary for the management and administration of the Contract and for the 
monitoring of the execution of the Contract shall, unless otherwise specified in the 
Contract, be in the language of the Standard Articles.   

1.5 Notices 

1.5.1 All Notices shall be in writing and delivered by hand or sent by mail, fax or 
e-mail to the address specified in the Contract for receipt of Notices or such other 
address as the Contracting Authority or the Contractor may from time to time 
communicate to each other as its address for receipt of Notices. A Notice shall be 
deemed to have been delivered at the time of receipt. 

1.5.2 All Notices to be given by or on behalf of the Contracting Authority shall not 
be valid unless signed by the Director of OCCAR-EA or his Authorised 
Representative. 
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1.5.3 Unless excluded within the terms of the Contract or where required by law 
and provided that a formal method of authentication as agreed between the 
Parties is employed and the agreed method recorded in the Contract:  

(1)  References to submission of documents or communications in writing shall 
include electronic submission; and  

(2)  Any requirement for a document or communication to be signed or 
references to signatures shall be construed to include electronic signature. 

1.5.4 Whenever any documents are required to be served on a Participating 
State for the purpose of or in connection with any civil proceedings against a 
Participating State arising out of or in relation to the Contract or any issue 
connected with it, the Contractor shall at the time of service send or deliver a copy 
of those documents to the Contracting Authority by way of Notice to the 
Contracting Authority in accordance with the provisions of this Article 1.5 relating 
to Notices to the Contracting Authority. 

1.6 Publicity Relating to the Contract 

1.6.1 The Participating States and the Contracting Authority will where 
practicable consult with the Contractor prior to making any press release or 
publishing any publicity material whatsoever relating to the Contract. 

1.6.2 The Contractor shall not make any press release or publish any publicity 
material whatsoever relating to the Contract without the prior written approval of 
the Contracting Authority, such approval not to be unreasonably withheld. No such 
approval shall relieve the Contractor of any obligation under Article 7.2 (Disclosure 
of Information) or be considered as a waiver of that obligation in respect of other 
Information for which approval has not been given.  

1.7 Entire Agreement 

1.7.1 The Contract shall constitute the sole and entire agreement between the 
Parties in respect of the subject matter of the Contract and shall supersede all 
previous communications, representations or understandings, either written or 
oral. 

1.7.2 Any standard sales conditions or any kind of limitations issued by the 
Contractor shall not apply to the Contract. 

1.8 Security of Classified Information CONFIDENTIAL and above 

1.8.1 The Contractor shall handle and protect Classified Information designated 
in the Security Classification Guide as CONFIDENTIAL and above in accordance 
with the OCCAR Security Regulations and the relevant Programme Security 
Instructions (PSI). 

1.8.2 Unless stated otherwise in the PSI the Contractor shall: 

(1)  Not release Classified Information to a government (other than the 
Participating States’ governments), international organisation or to a 
representative of any of them without the prior written consent of the 
Contracting Authority; 
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(2)  Disclose Classified Information only to individuals who have a need-to-know 
for the performance of the Contract and who have been granted a Personal 
Security Clearance or authority for access by the National Security 
Authority/Designated Security Authority (NSA/DSA) at the appropriate level, 
while taking into account any access and distribution limitations as stated by 
the originating Participating State or the Contracting Authority of that 
Classified Information; 

(3) Transfer Classified Information to the Contracting Authority’s establishments 
or to its direct Sub-Contractors located in the country in which the 
Contractor is located by means detailed in the OCCAR Security Regulations; 

(4) Transfer Classified Information internationally to its direct Sub-Contractors 
not located in the country in which the Contractor is located by means 
detailed in the OCCAR Security Regulations;  

(5) Assign a security classification as set out in the Security Classification Guide 
to all Information and material generated by it in the performance of the 
Contract; 

(6) In accordance with the OCCAR Security Regulations report promptly and fully 
to its responsible NSA/DSA all cases in which it is known or there is reason 
to suspect that Classified Information provided or generated pursuant to the 
Contract has been lost, compromised or disclosed to unauthorised persons. 

1.8.3 The Contractor shall not release Classified Information provided to it or 
generated pursuant to the Contract to a potential direct Sub-Contractor unless: 

(1)  Written consent is obtained from the Contracting Authority for the disclosure 
of that Classified Information under a Sub-Contract in cases where the 
potential direct Sub-Contractor is located in another State than of the 
Contractor; and  

(2) A written assurance is obtained by the Contractor from the Contracting 
Authority that the potential direct Sub-Contractor (whether located in the 
same State or another State than that of the Contractor) has been granted a 
Facility Security Clearance (FSC) at the appropriate level. 

1.8.4 The Contractor shall procure that provisions that conform to the conditions 
of this Article 1.8, including this Article 1.8.4, are inserted in all Sub-Contracts 
placed under the Contract that involve Classified Information CONFIDENTIAL and 
above provided or generated pursuant to the Contract together with any additional 
provisions required by the Contractor’s NSA/DSA or the originating Participating 
States or the Contracting Authority of that Classified Information when granting 
approval to disclose Classified Information. 

1.8.5 If the Contractor runs a competition for its direct Sub-Contracts, all 
invitations to tender in respect of potential Sub-Contracts shall contain a provision 
requiring a prospective Sub-Contractor who does not submit a tender to return all 
documents which were provided including Classified Information by the date set 
for the opening of tenders. Unsuccessful tenderers shall be required to return all 
documents within 15 (fifteen) days of notification that their tenders are not 
accepted. 
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1.8.6 If the Contract is terminated for any reason or on completion of the 
Contract, all Classified Information provided or generated pursuant to the Contract 
shall be disposed of in accordance with the provisions of Article 1.8.7 below. 

1.8.7 Classified Information which is no longer required shall be destroyed in 
accordance with the OCCAR Security Regulations or returned to the originating 
Participating States or the Contracting Authority. In case Classified Information is 
required by the Contractor to be held for archive or product or design 
responsibility purposes, the Contractor shall apply to the Contracting Authority for 
written permission to continue to hold that Classified Information. Classified 
Information retained shall continue to be protected in accordance with the OCCAR 
Security Regulations and the relevant PSI. 

1.8.8 Where personnel of the Contractor or any Sub-Contractor wish to visit any 
Establishment of the Contracting Authority or Participating States in any case 
where Classified Information is to be discussed or made available as part of that 
visit, the Contractor or the Sub-Contractor shall each submit a formal request for 
visits in accordance with the OCCAR Security Regulations and the relevant PSI. 
The Contractor or the Sub-Contractor may seek general clearance for named 
personnel who require to undertake recurring visits to any Establishment of the 
Contracting Authority or Participating States.  Any general clearance of named 
personnel shall not avoid the need for permission for specific visits, and shall be 
valid for the calendar year in which the general clearance is given. 

1.8.9 Where personnel of the Contracting Authority or the Participating States 
wish to visit any establishment of the Contractor or of any Sub-Contractor in any 
case where Classified Information is to be discussed or made available as part of 
that visit, the Contracting Authority or the Participating States shall submit a 
formal request for visit in accordance with the OCCAR Security Regulations and the 
relevant PSI. The Contracting Authority or the Participating States may seek 
general clearance for named personnel who require to undertake recurring visits to 
any establishment of the Contractor or any Sub-Contractor. Any general clearance 
of named personnel shall not avoid the need for permission for specific visits, and 
shall be valid for the calendar year in which the general clearance is given. 

1.8.10 If the Contractor’s FSC to handle Classified Information as necessary for 
the execution of the Contract is downgraded or withdrawn by the relevant NSA or 
DSA, the Contracting Authority shall have the right to terminate the Contract with 
immediate effect under Article 11.2 (Termination of Contract for Default by the 
Contractor). 

1.8.11 If a Sub-Contractor’s FSC to handle Classified Information as necessary for 
the execution of its Sub-Contract is downgraded or withdrawn by the relevant NSA 
or DSA, the Contracting Authority shall have the right to require the Contractor to 
terminate that Sub-Contract with immediate effect. The exercise by the 
Contracting Authority of this right shall not prejudice any other rights or 
obligations of any Party or the Contracting Authority under the Contract.  

1.9 Security of Information Classified or Protectively marked as RESTRICTED 

1.9.1 Where Information provided or generated pursuant to the Contract is 
classified or protectively marked as RESTRICTED, the provisions of this Article 1.9 
shall apply. 
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1.9.2 The Contractor shall assign a RESTRICTED security classification or 
protective marking to Information or material generated by it in the performance 
of the Contract in accordance with the Security Classification Guide in the relevant 
PSI or the Security Aspects Letter which specifies the items requiring a security 
classification at RESTRICTED level. 

1.9.3 The Contractor shall handle and protect Information which is classified or 
protectively marked as RESTRICTED in accordance with the provisions set out in 
the Annex “Handling of RESTRICTED Information by Contractors” of the OCCAR 
Security Regulations, which shall be provided to the Contractor either separately 
with the Contract or in the OCCAR Security Regulations. 

1.9.4 If the Contractor fails to comply with any provision of this Article 1.9 and it 
is established that the failure has prejudiced the interests of OCCAR, its Member 
States or any other State participating in an OCCAR Programme, the Contracting 
Authority shall be entitled to terminate the Contract with immediate effect in 
accordance with Article 11.2 (Termination of Contract for Default by the 
Contractor). 

2. Requirement 

2.1 Contractor’s Responsibility 

2.1.1 The Contractor shall provide the Products in accordance with the Contract.  
The Contractor shall, on the request of the Contracting Authority, provide evidence 
as specified in the Contract that the Products comply with the Contract. No 
consideration of that evidence, inspection or approval by the Contracting Authority 
shall in any way prejudice any rights or release or lessen the obligations of the 
Contractor under the Contract. 

2.1.2 If the Contractor fails to complete the Products or any requirement of the 
Contract or fails to meet the acceptance criteria stated in the Contract in 
accordance with Article 3.3 (Acceptance, Deferment and Rejection), the Contractor 
shall rectify that failure, without prejudice to the Contracting Authority’s rights 
elsewhere in the Contract, at no additional cost to the Contracting Authority. 

2.1.3 The Contractor shall notify the Contracting Authority without delay if it has 
reasonable cause to believe that it will be unable to comply with the Contract in 
any respect. Without prejudice to any rights of the Contracting Authority under the 
Contract, the Contractor shall mitigate the effects of such non-compliance upon 
the performance of the Contract. Any notification and any subsequent 
communication or lack of communication by the Contracting Authority or mutual 
consideration of corrective action shall not prejudice any rights or release the 
Contractor from any of its obligations under the Contract. 

2.1.4 No inspection or approval by the Contracting Authority of any design, 
drawing or data submitted by the Contractor nor any advice comment or 
suggestion of the Participating States or the Contracting Authority with regard 
thereto shall prejudice any rights or release the Contractor from any of its 
obligations under the Contract. Any identification of risks and any risk assessment, 
which has been, or may be, undertaken in connection with the Contract has been, 
or will be, a project management function only and shall not in any way release or 
lessen the obligations of the Contractor under the Contract. 
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2.2 Quality and Risk Management 

2.2.1 Quality 

2.2.1.1 Upon effectiveness of the Contract in accordance with Article 14 
(Effectiveness of Contract) the Contractor shall provide to the Contracting 
Authority’s quality assurance representative as stated in the Contract the 
name of its responsible quality management representative. 

2.2.1.2 The Contractor shall ensure that the Contract is carried out in 
accordance with the quality requirements specified in the Contract. 

2.2.2 Risk Management 

The Contractor shall set up a risk management system to ensure that all 
potential risks, which may have an impact on the Programme contractual 
requirements are managed in accordance with the Contract requirements. 

2.3 Contract Amendments and Specification Change Procedures 

2.3.1 Amendment 

2.3.1.1 Except where otherwise expressly stated in the Contract any 
amendment to the Contract shall be made in accordance with the 
provisions of this Article 2.3. Either the Contracting Authority or the 
Contractor may request an amendment to the Contract. Whoever requests 
the amendment, the Contractor shall provide to the Contracting Authority a 
proposal to carry out the amendment of the Contract including if applicable 
any impact on performance, time and price. In the event that the only way 
to assess the effect of the amendment results in a technical investigation 
then that fact and a proposal to assess that investigation shall be provided 
at no additional charge to the Contract to the Contracting Authority for 
their consideration. 

2.3.1.2 Except as provided for in this Article 2.3 the Contract may not be 
amended except by the written agreement of the Contracting Authority and 
the Contractor. That written agreement shall be in the form of a serially 
numbered amendment, drawn up by the Contracting Authority and signed 
by the duly authorised representatives of the Contracting Authority and the 
Contractor. 

2.3.1.3 A Contract amendment shall take effect upon signature by both the 
Contracting Authority and the Contractor or such later date as is stated in 
the Contract amendment. 

2.3.1.4 Except for specification changes as described in Article 2.3.2, work 
to implement a proposed change shall not commence until the Contract 
amendment authorising it has come into effect in accordance with this 
Article 2.3.1. 

2.3.2 Specification Change 

2.3.2.1 The Contracting Authority may, by Notice, after consultation as 
appropriate with the Contractor, alter from time to time the Specification as 
from a date and to the extent specified by the Contracting Authority. The 
Contractor shall within 1 (one) month of receipt of the Notice advise the 
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Contracting Authority of any impact on the Contract Price or the Delivery 
Schedule or other part of the work under the Contract affected by the 
alteration. 

2.3.2.2 Any alteration to the Specification shall be the subject of an 
amendment to the Contract. 

2.3.2.3 If any alteration to the Specification causes a change in the cost, or 
in the period required for the production or completion, of any Products, or 
any other part of the work under the Contract affected by the alteration, a 
revision to the Contract Price or the time for delivery, or both, for those 
Products, or other work attributable to the alteration and its consequences 
shall be made as may be appropriate. Any revision under this Article 
2.3.2.3 shall be the subject of a Contract amendment. 

2.3.2.4 If either the Contracting Authority or the Contractor considers that 
there may be any conflict within the Specification, it shall notify the other. 

2.3.2.5 Any acceptance, authorisation, consent, comment, suggestion, 
requirement, proposal, consideration, audit, inspection or approval of 
designs, specifications, plans, schedules, annexes, or the issue of any other 
technical and administrative documents by the Contracting Authority which 
is not done or given in accordance with the Contract shall not alter the 
Specification. 

2.4 Express Warranty 

2.4.1 Unless otherwise specified in the Contract the Contractor warrants that all 
Products supplied (including deliverable software) under the Contract: 

(1)  Are free from:  

i. Faulty materials or workmanship;  

ii. Any defect arising out of design where design is a requirement of the 
Contract, in accordance with the provisions of any Special Article of the 
Contract concerning warranty; 

(2) Are compliant with the Specification and are fit for the purpose stated in the 
Contract. 

(3) Are compliant with all statutory requirements and regulations applicable at 
the time of acceptance for Product quality, unless otherwise specified, 

for a period specified in the Contract, hereinafter known as the Warranty Period. 
Unless otherwise specified in the Contract, the Warranty Period shall commence 
upon acceptance of the Product or delivery whichever is the later. 

2.4.2 Where, during the Warranty Period, any of the Products under the Contract 
are found to be defective, i.e. not in conformity with any of the grounds at Article 
2.4.1 (1), 2.4.1 (2) or 2.4.1 (3), the Contractor shall at its own expense, at the 
written request of the Contracting Authority, remedy the defect. Such remedial 
action shall be carried out within a period (Turn-Around Time (TAT)) as specified 
in the Contract. 
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2.4.3  

2.4.3.1 During a remedial action, the Contracting Authority shall be entitled 
to require the Contractor to prepare and provide to the Contracting 
Authority progress reports regarding the remedial action (including, but not 
limited to, analysis data, correction required, revision and updating to 
resolve the defect), on a regular basis as defined in the Contract.  

2.4.3.2 If the Contractor fails to initiate the remedial action to rectify the 
defect after a period of 2 (two) weeks from the date of written notification 
by the Contracting Authority or after the period stated in the Contract, the 
Contracting Authority reserves the right to have the necessary repairs or 
replacements performed at the Contractor's expense. 

2.4.3.3 The Contractor shall be liable for all costs incurred which derive 
from the shipment of the Product from within the continental territory of 
the Participating States or any other place agreed by the Contractor and 
the Contracting Authority, to and from the Contractor's premises. The 
Contractor shall be liable for any associated costs of removal of the 
defective Product from a system and reinstallation costs of the said 
repaired or replaced Products. The Contracting Authority shall ensure, 
where circumstances permit, the right of access to the Product by the 
Contractor when the Contractor advises in writing of the need to have 
qualified personnel investigate and/or repair the Products malfunction in 
situ. 

2.4.3.4 The warranty period of the Product so replaced or repaired shall be 
the period specified for this purpose in the Contract. 

2.4.3.5 The provisions of this Article 2.4 are not applicable to the extent 
that the defect in the Product is attributable to one or more of the following 
circumstances: 

(1)  Failure by the Participating States or their authorised representatives 
to operate, maintain, store or repair Products in accordance with the 
documentation provided by the Contractor; 

(2) Fair wear and tear; 

(3) Misuse or negligence by the Participating States or their authorised 
representatives; 

(4) Failure of GFX, provided that the defect was not caused or 
contributed to by any non-observance or non-performance by the 
Contractor of any obligation on the part of the Contractor contained 
in the Contract in relation to GFX and the Contractor can show that 
the GFX could not be fully tested until it has been integrated with 
other items. 

2.4.3.6 In the event a warranty claim is not consistent with the Contract 
obligation, the Contracting Authority shall pay a fair and reasonable price 
for the removal, collection, transport and any resulted authorised work. 

2.4.4 The express warranty as defined in this Article 2.4 or as otherwise specified 
in the Contract shall take precedence over any warranty implied by the applicable 
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law of the Contract, except in cases where the express warranty does not cover a 
part of the warranty implied by the applicable law of the Contract. 

2.5 Supply of Hazardous Materials and Substances 

2.5.1 General 

2.5.1.1 The Contractor shall provide Information as set out in this Article 
2.5.1 to the Contracting Authority about any hazardous materials or 
substances to be supplied under the Contract immediately he becomes 
aware that those materials or substances are to be supplied. Wherever 
personnel of the Contracting Authority or the Participating States or their 
Authorised Representatives could be exposed to hazardous materials or 
substances during the performance of services by the Contractor, the 
Contractor shall provide Information as set out in this Article 2.5.1 to the 
Contracting Authority about those materials or substances. 

2.5.1.2  

(1)  If any Product or component of it, in the course of use, maintenance, 
disposal or in the event of an accident, may release hazardous 
materials or substances, the Contractor shall provide to the Contracting 
Authority: 

i. Before delivery of the Product, a list of each those hazardous 
materials or substances, that may be released in the course of use, 
maintenance, disposal of the Product or component of it, or in the 
event of an accident, and 

ii. At delivery of the Product, a safety data sheet for each of those 
hazardous materials or substances, or 

(2) If applicable, the Contractor shall provide to the Contracting Authority 
a "nil return" no later than delivery where no hazardous materials or 
substances are to be supplied under the Contract.  

2.5.1.3 The Contractor shall, in relation to the performance of services, 
provide to the Contracting Authority: 

(1) A safety data sheet, prior to the performance of those services, when 
hazardous materials or substances are to be used by the Contractor or 
when personnel of the Contracting Authority or the Participating States 
or their Authorised Representatives could be exposed to them; or  

(2) A “nil return” where no hazardous materials or substances are to be 
used by the Contractor or when no personnel of the Participating 
States or their Authorised Representatives could be exposed to them in 
the performance of services under the Contract. 

2.5.1.4 Failure by the Contractor to comply with the requirements of this 
Article 2.5.1 shall be regarded as a breach of Contract for which the 
Contracting Authority reserves the right, following prior Notice, to withhold 
payments without prejudice to the Contracting Authority’s right to 
terminate the Contract for such failure in accordance with Article 11.2 
(Termination of Contract for Default by the Contractor).  
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2.5.1.5 In exercising its rights or remedies under this Article, the 
Contracting Authority shall act in a reasonable and proportionate manner 
having regard to the gravity of the failure. 

2.5.2 Health and Safety Hazard Control 

Where the Contractor enters a Contracting Authority's or a Participating 
State's Establishment for the purpose of performing work under the 
Contract:  

(1) The Contractor shall immediately notify the person in charge of the 
Establishment or the site project liaison officer or overseeing officer 
nominated in the Contract, of:  

i. Any health and safety hazards associated with the work to be 
performed by it or any of its representatives;  

ii. Any foreseeable risks to the health and safety of all persons 
associated with such hazards; and  

iii. Any precautions to be taken by it as well as any precautions which, 
in its opinion, ought to be taken by the Contracting Authority or the 
Participating State(s), in order to control such risks.  

(2) The Contracting Authority shall immediately notify the Contractor, of:  

i. Any health and safety hazards which may be encountered by the 
Contractor or any of its representatives on the Establishment;  

ii. Any foreseeable risks to the health and safety of the Contractor or 
any of its representatives, associated with such hazards; and  

iii. Any precautions to be taken by the Contracting Authority or the 
Participating State(s) as well as any precautions which, in its opinion, 
ought to be taken by the Contractor, in order to control such risks.  

(3) The Contractor shall notify its representatives of and, where 
appropriate, provide adequate instruction in relation to:  

i. The hazards, risks and precautions notified by it to the Contracting 
Authority under Article 2.5.2 (1);  

ii. The hazards, risks and precautions notified by the Contracting 
Authority to the Contractor under Article 2.5.2 (2); and  

iii. The precautions which, in its opinion, ought to be taken by its 
representatives in order to control those risks.  

(4) The Contractor shall provide the person in charge of the Establishment 
or the site project liaison officer or overseeing officer nominated in the 
Contract with:  

i. Copies of the contents of its own and, where appropriate, its 
representatives' Safety Policies which are relevant to the risks notified 
under Article 2.5.2 (1);  
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ii. Copies of any related risk assessments; and  

iii. Copies of any notifications and instructions issued by it to its 
representatives under Article 2.5.2 (3).  

(5) The Contracting Authority shall provide the Contractor with:  

i. Copies of the contents of its own safety policies which are relevant to 
the risks notified under Article 2.5.2 (2);  

ii. Copies of any related risk assessments; and  

iii. Copies of any notifications and instructions issued by it to its 
employees similar to those called for from the Contractor under Article 
2.5.2 (3). 

2.5.3 The provisions of this Article 2.5 shall in no way diminish the legal 
obligations of the Contractor related to hazardous matters. 

3. Delivery 

3.1 Delivery, Packaging and Consignment Arrangements 

3.1.1 Delivery 

3.1.1.1 Deliveries shall be made in accordance with the Delivery Schedule. 
The Contractor shall not deliver any Products before the time stipulated in 
the Delivery Schedule for delivery of that Product without the prior consent 
of the Contracting Authority. Where that consent is given delivery shall take 
place at no additional cost to the Contracting Authority. 

3.1.1.2 Deliveries shall be effected in accordance with the specific 
INCOTERMS stated in the Contract. 

3.1.1.3 Unless otherwise provided for in the Contract, where: 

(1)  The Contractor is required under the Contract to carry out any service 
in connection with GFX; or 

(2) The results of a service which the Contractor is required to deliver are 
to be received by the Consignee in the form of a deliverable, such as a 
report or computer software, 

delivery of the service, or the relevant part of the service, shall occur upon 
the GFX or the deliverable being delivered in accordance with Article 
3.1.1.2. 

3.1.1.4 Where the consignment instructions stated in the Contract require 
the Contractor to deliver any Product self-to-self (to its own premises or to 
those of a Sub-Contractor), that Product shall be considered as GFX upon 
delivery and thereafter shall be treated in accordance with Article 8.1 
(Government Furnished Information, Facilities, Services and Equipment 
(GFX)). 
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3.1.2 Packaging 

The Contractor shall comply with the packaging and any identification 
requirements as set out in the Contract. Unless otherwise agreed in the 
Contract, the Contractor shall ensure that the Products are packaged to 
enable safe carriage of the goods to the delivery point specified in the 
Contract and in such a manner as is required for transport and storage to 
that delivery point. Unless otherwise provided for in the Contract, all 
containers (including packing cases, boxes, tins, drums and wrappings) 
used by the Contractor shall be non-returnable and included in the Contract 
Price. 

3.1.3 Consignment and Delivery Documentation 

3.1.3.1 The Consignee, delivery instruction and marking for each of the 
Products shall be as specified in the Contract. The Contractor shall notify 
the Consignee of an estimated date of despatch 15 (fifteen) days prior to 
the planned date of delivery unless otherwise specified in the Contract. 

3.1.3.2. Where the Contracting Authority is responsible for arranging all or 
any part of the transportation of the Products to be supplied under the 
Contract, the Contractor shall notify the relevant Participating State´s 
transport office and the Contracting Authority 10 (ten) days in advance of 
the date upon which the Products shall be ready for collection. Wherever 
possible, the Contractor shall inform the Contracting Authority at least 30 
(thirty) days in advance of that date. 

3.1.3.3 Unless otherwise provided for in the Contract, the Contractor shall 
provide the Consignee with 3 (three) copies of a delivery note. One copy 
shall remain with the Product; another copy shall be promptly receipted by 
the Consignee and returned to the Contractor or other party effecting 
delivery as acknowledgement of delivery. The third copy shall be receipted 
by the Consignee and shall be returned to the Contractor within 7 (seven) 
days of the delivery unless specified otherwise in the Contract. 

3.1.3.4 Signature on the delivery note by the Consignee shall indicate 
receipt and shall not be construed as an acceptance of the Products for the 
purposes of Article 3.3 (Acceptance, Deferment and Rejection) or any other 
term of the Contract relating to acceptance by the Contracting Authority. 

3.1.4 Import/Export Licences and Import/Export Documentation 

3.1.4.1 It shall be the responsibility of the Contractor to obtain from 
relevant government(s) in a timely manner any import/export licences and 
import/export documentation required to perform any of its obligations 
under the Contract.  

In the event a licence is sought in the performance of the Contract from a 
Participating State’s government, the Participating States will facilitate the 
timely granting of any necessary import/export licences.  

In the event a licence is sought in the performance of the Contract from a 
government other than a Participating State’s government, the Participating 
States will, if requested by the Contractor, support the Contractor in the 
process of obtaining any necessary import/export licences.   

Annex OMP6-A_OCCAR Standard Articles_issue_2_230309 - Page 23 of 72 



3.1.4.2 The Contractor shall inform the Contracting Authority at the earliest 
opportunity of the route by which it intends to obtain import/export licence 
approval from that government in order to perform the Contract. In 
particular, where the Contractor chooses to use a source of supply that 
requires agreement to export control and end use restrictions on 
Information disclosed by the source of supply it shall promptly notify the 
Contracting Authority. The Contractor shall ensure that the content of these 
agreements shall not lessen the rights of the Participating States in the 
Product as defined under the Contract. In the event the Contracting 
Authority or Participating States are required to sign any documents 
relating to these agreements the Contractor shall seek the prior approval, 
in a timely manner, from the Contracting Authority of the content of these 
documents. 

3.2 Penalties for delay and Liquidated Damages 

The Contract shall specify which one of the following provisions shall apply. 

3.2.1 Penalties for delay 

3.2.1.1 If the Contractor fails to achieve delivery of any Product within the 
time specified in the Delivery Schedule and where no extension of that time 
has been agreed in accordance with Article 3.5 (Force Majeure) or Article 
2.3 (Contract Amendment and Specification Change Procedures), the 
Contractor shall be liable to pay penalties for delay in accordance with the 
scale of penalties set out in the Contract, provided no relief has been 
granted by the Contracting Authority in writing. 

3.2.1.2 Any limitation to the total amount of penalties that may be applied 
under the Contract shall be specified in the Contract. 

3.2.1.3 Unless otherwise specified in the Contract, the provisions of this 
Article 3.2.1 are without prejudice to any other rights of the Contracting 
Authority under the Contract. 

3.2.2 Liquidated Damages 

3.2.2.1 It is recognised by the Parties that if any of the Products are not 
delivered on time the Participating States will suffer loss and damage. 

3.2.2.2 Accordingly, unless otherwise specified in the Contract, if any 
Product is not delivered within the time required by the Delivery Schedule 
as extended (where applicable) by any period under Article 3.5 (Force 
Majeure) or Article 2.3 (Contract Amendment and Specification Change 
Procedures), the Contractor shall be liable to pay to the Contracting 
Authority as liquidated damages for delay in delivery in relation to that 
Product the amount specified in the Contract for each day of such delay up 
to the maximum amount specified for this purpose in the Contract. 

3.2.2.3 Unless otherwise specified in the Contract, the provisions of this 
Article 3.2.2 are without prejudice to any other rights of the Contracting 
Authority under the Contract. 

3.2.2.4 No concession to the Contractor by the Contracting Authority or 
other act or omission of the Contracting Authority or the Participating 
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States shall in any way affect the right of the Contracting Authority to 
recover liquidated damages for delay or be deemed to be a waiver of the 
right of the Contracting Authority to recover such damages unless a waiver 
has been expressly given in writing by the Contracting Authority. 

3.3 Acceptance, Deferment and Rejection 

3.3.1 General 

As specified in the Contract the Contracting Authority shall be entitled to 
carry out the procedures for inspection and testing detailed in the Contract 
for the purpose of ascertaining whether the Product is capable of 
acceptance. 

3.3.2 Acceptance 

3.3.2.1 Without prejudice to the Contractor's obligation to deliver a Product 
in accordance with the Delivery Schedule that is in conformity with the 
Contract, acceptance shall take place on the Contracting Authority's written 
acknowledgement to the Contractor that it accepts the Product in 
accordance with the procedures specified in the Contract. If no such 
procedure is specified in the Contract then the Contracting Authority shall 
be deemed to have accepted a Product if a reasonable period of time has 
elapsed since delivery or if the Participating States have taken the Product 
into use. The Contracting Authority shall be deemed to have accepted a 
Product if the Contracting Authority has not exercised its right of rejection 
within the time limit specified for this purpose in the Contract.   

3.3.2.2 If a Product is not accepted it shall either:  

(1) Within a time agreed by the Contracting Authority and the Contractor 
or reasonably nominated by the Contracting Authority in default of 
such agreement be rectified and be resubmitted for acceptance in 
accordance with Article 3.3.3 (Deferment); or  

(2) In accordance with Article 3.3.4 (Rejection) be rejected and at the 
Contracting Authority’s option be replaced by the Contracting Authority 
acquiring another Product of the same or similar description from a 
third party.  

3.3.2.3 The Contracting Authority shall not have accepted a Product:  

(1) Merely because the Contracting Authority asks for, or agrees to, its 
repair by or under an arrangement with the Contractor; or  

(2) Unless otherwise specified in the Contract, merely because the Product 
has been delivered to a third party. 

3.3.3 Deferment 

3.3.3.1 The Contracting Authority may notify the Contractor that the time 
for acceptance of a Product is deferred by a specified period if it is 
established that a Product is not in conformity with the Contract and when 
the Contracting Authority considers that any non-compliance in the Product 
is capable of being rectified by the Contractor within 20 (twenty) days, or 
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such other period stated in the Contract, of receipt of notification of 
deferment.  

3.3.3.2 In the event a deferred Product is rectified and re-submitted for 
acceptance, the Contracting Authority shall be allowed the period 
referenced in Article 3.3.2.1 to carry out the inspection and testing in 
accordance with the Contract and either accept or reject the Product.  

3.3.3.3 The work required to rectify the non-compliance in the Product may 
be executed at the Consignee’s premises only with the Contracting 
Authority’s authorisation. This work shall be at the Contractor's expense. 

3.3.3.4 In the event that the Contractor is unable or unwilling to rectify the 
non-compliance in the Product within the period specified in Article 3.3.3.1, 
the Contracting Authority shall have the right to reject the Product in 
accordance with Article 3.3.4. Should the Contracting Authority 
exceptionally accept the Product, then a fair and reasonable reduction in 
the Contract Price shall be agreed by the Contracting Authority and the 
Contractor that reflects the diminution in value with respect to the extent of 
the non-compliance.  

3.3.3.5 Neither deferment of acceptance of a Product nor the period 
required thereafter to re-submit the Product shall be grounds for: 

(1)  Granting an extension to the Delivery Schedule; and 

(2)  Granting an adjustment of the Contract Price. 

3.3.3.6 If the Contractor can demonstrate that the non-compliance in the 
Product is attributable to defective GFX and the Contractor can show that 
the GFX could not be fully tested until it has been integrated with other 
items, and provided that that defect has not been caused or contributed to 
by any non-observance or non-performance by the Contractor of any 
obligation on the part of the Contractor contained in the Contract in 
relation to GFX, then the Contracting Authority shall amend the Contract to 
extend the Delivery Schedule by a period equivalent to the time solely 
needed to remedy the defect in the GFX and its consequences, and to 
adjust the Contract Price to the extent appropriate in the circumstances, in 
accordance with Article 2.3 (Contract Amendment and Specification 
Changes Procedure). 

3.3.4 Rejection 

3.3.4.1 The Contracting Authority may by Notice reject any Product which 
is found, on inspection or testing or both in accordance with the procedures 
specified in the Contract, not to conform to the requirements of the 
Contract and shall supply the Contractor with the reasons for that rejection. 
The Contracting Authority may reject the whole of any consignment of the 
Products if: 

(1) Inspection in accordance with the procedures specified in the Contract 
shows that a proportion or percentage of the Products in that 
consignment as the Contract may specify for the purposes of this 
Article 3.3, or 
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(2)  Samples of the Products taken indiscriminately from that consignment 
as provided for in the Contract do not conform to the requirements of 
the Contract. 

3.3.4.2 Where the Contracting Authority rejects any Product or consignment 
after delivery the Contractor shall, at its own expense remove all the rejected 
Products from the place of delivery within 15 (fifteen) days, or other agreed 
period, of receipt of notification of rejection, subject to the provisions of 
Article 3.3.4.4. 

3.3.4.3 If the Contractor fails to remove the Products or any of them in 
accordance with Article 3.3.4.2, the Contracting Authority may return the 
rejected Products or any of them to the Contractor at the Contractor’s risk and 
at the Contractor’s expense and may recover from the Contractor all direct 
costs attributable to the Contractor’s liability in respect of the removal of the 
Products. 

3.3.4.4 The Contractor may within 15 (fifteen) days, or other agreed period, 
of the receipt of notification of rejection and before that Product has been 
removed from the place of delivery give the Contracting Authority Notice of 
objection. If the Contractor fails to serve Notice of objection within that 15 
(fifteen) days, or other agreed period, he shall be deemed to have accepted 
the rejection. The objection shall constitute a dispute between the Parties, 
which shall be dealt with in accordance with the provisions of Article 12.2 
(Resolution of Disputes). If the Contractor gives Notice of objection the 
Products shall not be removed until after the dispute is settled and the 
Contracting Authority so directs unless agreed otherwise. 

3.3.4.5 The Contractor shall, unless otherwise directed by the Contracting 
Authority, mark any rejected Product to enable it to be identified as a rejected 
Product. 

3.3.4.6 The Contractor shall, if requested by the Contracting Authority, within 
30 (thirty) days following this Contracting Authority’s request, unless 
otherwise agreed by the Contracting Authority and the Contractor, repay to 
the Contracting Authority any payments previously made to the Contractor in 
respect of the rejected Product.  

3.3.4.7 The Product so rejected shall, at the Contracting Authority’s option, 
either:  

(1)  Be replaced by the Contractor within a time agreed by the Contracting 
Authority and the Contractor or reasonably nominated by the 
Contracting Authority in default of such agreement; or  

(2) Be cancelled when the Contractor is not able to replace the Product in 
accordance with (1) above. In that case, the Contracting Authority shall 
have the right to terminate the Contract in whole or in part in 
accordance with Article 11.2 (Termination of Contract for Default by the 
Contractor). 

In the circumstances of the exercise of Articles 3.3.4.6 and 3.3.4.7 (1), the 
Contracting Authority shall have regard to the need for the Contractor to be 
financed in accordance with the principles for interim payments applicable to 
the rejected Product. 
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3.3.4.8 Where any tests for the purposes of this Article 3.3 (Acceptance, 
Deferment and Rejection) are made outside the Contractor's premises and the 
Contracting Authority rejects the Product, the rejected Product shall be 
removed by the Contractor at its own expense within 15 (fifteen) days after 
receipt of a Notice of rejection, or such other time as may be specified in the 
Contract. If the Contractor fails to carry out this obligation within the specified 
time, the Contracting Authority shall act as bailee of the rejected Product until 
collected by, or despatched for return to, the Contractor at the Contractor’s 
cost. The Contracting Authority may return the rejected Product by arranging 
transports and appropriate insurance all at the Contractor’s cost.  

Notwithstanding the foregoing, provided that the Contracting Authority has 
acted properly as bailee of the rejected Product, the risk of loss and damage 
to the rejected Product shall lie with the Contractor. 

3.3.4.9 When after delivery in accordance with Article 3.1 (Delivery, Packaging 
and Consignment Arrangements) the Product is rejected under this Article 
3.3.4, that Product shall for the purposes of the Contract be considered as not 
having been delivered under the Contract. 

3.3.4.10 Neither rejection of a Product nor the period required thereafter to 
re-submit the Product shall be grounds for: 

(1)  In itself granting an automatic extension to the Delivery Schedule; and 

(2)  Granting an adjustment of the Contract Price. 

3.4 Liability for Loss and Damage 

3.4.1 When acceptance occurs prior to or upon delivery of the Product, the 
Contractor shall be liable for loss or damage in accordance with the specific 
INCOTERMS stated in the Contract. 

3.4.2 When acceptance occurs after delivery of the Product, the Consignee shall 
be liable as bailee for the period between delivery and acceptance. The Contractor 
shall be liable as the owner of the Product for any other loss or damage until 
acceptance of the Product. 

3.4.3 Where the Contracting Authority rejects any Product in accordance with 
Article 3.3.4, the Consignee shall remain liable for loss or damage in accordance 
with Article 3.4.2 during the period referred to in Article 3.3.4.2 after the 
Contracting Authority has served upon the Contractor a Notice of rejection.  After 
this period the Contractor shall be liable for loss or damage in accordance with the 
provisions of Article 3.3.4.8. 

3.4.4 The provisions of this Article 3.4 shall apply notwithstanding that the 
Product may have been inspected in accordance with Article 9.1 (Inspections), or 
that the Product may have vested in the relevant Participating State in accordance 
with Article 6.2.1 (Transfer of Ownership Through Early Vesting). 

3.5 Force Majeure 

3.5.1 The Contractor shall not be liable for any delay in the performance of the 
Contractor's contractual obligations to the extent that such delay is a Force 
Majeure Event. 
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3.5.2 The Contractor shall, without delay upon becoming aware that any delay in 
the performance of the Contractor’s contractual obligations has been or is likely to 
be caused by a Force Majeure Event, give Notice to the Contracting Authority 
providing details of the Force Majeure Event and, as soon as practicable, the delay 
caused or likely to be caused by it.   

3.5.3 Without prejudice to the provisions of Article 3.5.1, the Contracting 
Authority shall be entitled to damages for any legally recognised loss incurred by 
the Participating States or the Contracting Authority or both resulting from the 
Contractor’s failure to comply with its obligation contained in Article 3.5.2. 

3.5.4 If the Contractor is delayed in the performance of the Contractor’s 
contractual obligations by reason of a Force Majeure Event, the Contractor shall be 
granted an extension of time equivalent to the delay in performing the 
Contractor’s obligations under the Contract that is caused by the Force Majeure 
Event. Provided always that the Contractor shall not be entitled to any extension 
of time unless the Contractor shall at all times have used all reasonable 
endeavours to prevent any such delay and to minimise any such delay and to do 
all that may be reasonable to proceed with the work. 

3.5.5 If the Contracting Authority is delayed in the performance of the 
Contracting Authority’s contractual obligations by reason of a Force Majeure Event, 
the Contracting Authority shall, without prejudice to any other right or remedy of 
the Contracting Authority, be granted an extension of time equivalent to the delay 
in performing the Contracting Authority’s or the Participating States obligations 
under the Contract that is caused by a Force Majeure Event. 

3.5.6 The Contracting Authority shall, without delay upon becoming aware that 
any delay in the performance of the Contracting Authority’s contractual obligations 
has been or is likely to be caused by a Force Majeure Event, give Notice to the 
Contractor providing details of the Force Majeure Event and, as soon as 
practicable, the delay caused or likely to be caused by it.   

3.5.7 The Contractor shall be entitled to damages for any legally recognised loss 
incurred by the Contractor resulting from the Contracting Authority’s failure to 
comply with its obligation contained in Article 3.5.6. 

3.5.8 Each Party shall bear any additional costs it incurs as a result of Force 
Majeure Events. 

3.5.9 Where either Party or the Contracting Authority becomes aware that any 
delay in the performance of their respective contractual obligations has been or is 
likely to be caused by a continuous Force Majeure Event, they shall use their 
reasonable endeavours to reach agreement about how the Contract requirement 
can best be taken forward or terminated. If an agreement cannot be reached, and 
if a specific period has been specified in the Contract for this purpose, the Contract 
shall be automatically terminated after that period, unless the Parties agree 
otherwise.  

In such an event, the Contractor shall not be entitled to payment of any amount 
by way of compensation or otherwise in respect of such termination, or in respect 
of any work which has been left undone. The Contractor shall, however, be 
entitled to a fair and reasonable payment under the Contract, both in respect of 
any work done and of any commitments into which he has entered up to the date 
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of such termination, which are reasonably chargeable to the Contract and which 
represent an unavoidable loss for the Contractor. 

3.6 Diversion Orders 

3.6.1  Provided always that the total quantity of the Products ordered under the 
Contract is not exceeded, the Contractor shall, subject to Article 3.6.2, meet 
Diversion Orders in accordance with the requirements of the Diversion Order. The 
balance of the Product shall be delivered in accordance with the Contract. 

3.6.2 Issue/Cancellation of Diversion Orders 

3.6.2.1 Diversion Orders may be issued or cancelled by the Contracting Authority 
using the OCCAR Diversion Form. They will remain in force until the Products have 
been despatched or until the Contracting Authority has cancelled them in writing. 

3.6.2.2 If the Contractor is unable to meet the requirements of a Diversion Order, 
the Contractor shall seek the advice of the Contracting Authority. 

3.6.2.3 A Diversion Order that is beyond the scope of the Contract shall be 
returned immediately by the Contractor to the Contracting Authority with an 
appropriate explanation. 

3.6.3 Delivery, Packaging and Consignment Arrangements 

Unless otherwise stated in the Diversion Order deliveries and packaging shall be in 
accordance with Article 3.1 (Delivery, Packaging and Consignment Arrangements) 
and the Contractor shall mark the outside of the packaging with the Diversion 
Order number. 

3.6.4 Payment for Products and Excess Delivery Charges 

3.6.4.1 The bill paying arrangements stipulated in the Contract shall apply. 

3.6.4.2 The Contractor shall be entitled to be paid a fair and reasonable price for 
additional work and costs arising from compliance with each Diversion Order. 

3.6.4.3 If the Products despatched against a Diversion Order are packed to a 
standard other than that for which a price has been agreed under the Contract, 
the Contractor shall submit a quotation to the Contracting Authority and a price 
shall be agreed before a bill for the packaging is submitted. The Contract shall be 
amended accordingly. 

4. Performance and Financial Guarantees 

Performance or financial guarantees, or both, as specified in the Contract shall apply. 

5. Price 

5.1 Contract Price 

The Contract Price shall be as defined in the Contract. Except as otherwise stated 
in the Contract, the Contract Price is inclusive of any taxes (other than Value-
Added Tax (VAT)) or duties. The Contract Price may be subject to variation in 
accordance with the Contract. 
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5.2 Variation of Price 

5.2.1 The Contract Price set out in the Contract is a Variable Price established at 
the economic conditions stated in the Contract and shall be subject to change only 
in accordance with the terms of the Contract and the provisions of this Article 5.2. 

5.2.2. The Contract Price shall be subject to price revision by application of the 
price revision formula (e) specified in the Contract as soon as possible after 
publication of the relevant indices or rates, whether provisional or final. In the 
event of changes to the basis of any of the indices or rates specified in the price 
revision formula during the period of the Contract and before price revision to 
produce the final Contract Price, or should the indices or rates cease to be 
published or the index or rate value is subsequently amended, the Contracting 
Authority and the Contractor shall agree a fair and reasonable adjustment to the 
relevant index or rate or, if appropriate, shall agree revised formula (e) which shall 
have substantially the same effect as the original index or rate. The Contract shall 
be amended accordingly. 

5.2.3 The variation of price shall be based on the Delivery Schedule or the actual 
date of delivery, whichever is the earlier.   

5.2.4 The Contractor shall notify the Contracting Authority of any factor that may 
have a material bearing on the operation of the provisions of this Article 5.2 such 
as to cause a significant divergence from their intended purpose, in order that the 
Contracting Authority and the Contractor may consider whether any alternative 
arrangements would be appropriate. 

5.2.5 The formula (e) shall be used to adjust relevant payments due and 
identified under the Contract and in claiming that payment the calculation for 
variation of price shall be shown separately.  If an index or rate is no longer 
available then pending agreement of a revised index or rate the last published 
index or rate shall be used for the purposes of claiming payments on a provisional 
basis. 

5.3 Price Investigation 

5.3.1 The Contractor shall permit Price Investigation in the following cases: 

(1) For the purpose of agreeing the Contract Price when the Contract Price has 
not been agreed prior to Contract award; and 

(2) For the purpose of agreeing the price of Contract amendments and/or 
additional orders for the same or similar Products. 

5.3.2 For the purpose set out in Article 5.3.1 the Contractor shall, at all times 
before the Contract Price or Contract amendment price has been agreed, and 
subject to the time period specified in the Contract for this purpose: 

(1)  Maintain a record of such particulars of the costs of the Product (including, 
for example, details of times taken and of wage rates paid) as may be 
available from its normal accounting procedures and any other particulars 
specified in the Contract; 

(2) When requested by the relevant national pricing authority/pricing audit 
services on behalf of the Contracting Authority furnish a summary of any of 
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the costs mentioned in Article 5.3.2 (1) in such form and detail as they may 
reasonably require; 

(3) Afford such facilities as the relevant national pricing authority/pricing audit 
services on behalf of the Contracting Authority may reasonably require to 
visit the Contractor’s premises and examine: 

i. Any or all of the processes involved in the performance of the Contract in 
order to estimate the costs; and 

ii. The records maintained under Article 5.3.2 (1). 

(4) Maintain and on request furnish such particulars of its plans for the 
manufacture of the Product as the relevant national pricing authority/pricing 
audit services on behalf of the Contracting Authority may reasonably require;  

(5) Maintain and on request furnish such particulars as the relevant national 
pricing authority/pricing audit services on behalf of the Contracting Authority 
may reasonably require in order that it may be satisfied that the prices paid 
by the Contractor to its direct Sub-Contractors are fair and reasonable; and 

(6) On request provide the relevant national pricing authority/pricing audit 
services on behalf of the Contracting Authority with access to and the right 
to examine, all books, records, plans, documents and any other Information 
relating to the Contractor’s costs, costs estimates, or both in relation to the 
Contract or the Contract amendment for the proper purposes of the Price 
Investigation. 

5.3.3 The Contracting Authority reserves the right in the case of non-competitive 
Sub-Contracts and non-competitive amendments whose individual value exceeds, 
unless otherwise specified in the Contract, €250 000 (two hundred and fifty 
thousands Euro) to have such Price Investigations conducted at the Sub-
Contractors’ premises and the Contractor shall ensure that appropriate provisions 
that conform to the provisions of this Article 5.3, including this Article 5.3.3, are 
included in those direct non-competitive Sub-Contracts. The Contracting Authority 
shall report the outcome of the Price Investigation to the Contractor and the buyer 
shall take due account of that Information in negotiating and agreeing with the 
Sub-Contractor the price for the Sub-Contract concerned. The Contractor’s overall 
responsibility for the performance of the work under the Contract shall in no way 
be diminished by the exercise of this right by the Contracting Authority. 

5.3.4 The charging rates applicable shall be those agreed for similar work 
undertaken on behalf of the relevant national defence administration unless 
otherwise agreed. If the overhead rates of the Contractor for similar contracts 
placed by national or international public services have not been established or 
approved by a government authority or the Contracting Authority, the Contractor 
shall provide such data as the relevant national pricing authority/pricing audit 
services on behalf of the Contracting Authority may reasonably require to support 
the rates claimed by the Contractor. 

5.3.5 In the event of delay in agreeing the Contract Price or Contract amendment 
price, the Contracting Authority shall determine fair and reasonable provisional 
prices which may from time to time be altered by the Contracting Authority, 
subject to the maximum price agreed in the Contract if applicable. When the 
Contract Price or Contract amendment price is agreed, the Contracting Authority 

Annex OMP6-A_OCCAR Standard Articles_issue_2_230309 - Page 32 of 72 



shall pay to the Contractor the amount by which any sum payable on the basis of 
the agreed Contract Price or Contract amendment price exceeds any sum paid on 
the basis of the provisional prices or the Contractor shall pay to the Contracting 
Authority the amount by which any sum paid on the basis of provisional prices 
exceeds the sum payable on the basis of the agreed Contract Price or Contract 
amendment price.  

5.4 Price Audit 

5.4.1 When the Contract is placed without competition, the Contracting Authority 
shall have the right to have Price Audits conducted in relation to the Contract at 
any time during the performance of the Contract and for a period of 5 (five) years 
from the date of final delivery or completion of services under the Contract. The 
Contractor shall provide a cost statement certified as true and fair by the 
Contractor of its costs as may be available from its normal accounting records if 
the Contracting Authority exercises this right within that period. 

5.4.2 The cost statement shall be in a form and with such content as requested 
by the relevant national pricing authority/pricing audit services on behalf of the 
Contracting Authority and contain particulars of all the Contractor’s expenditure 
actual and committed as may be available from its normal accounting records, as 
required by the relevant national pricing authorities.  

5.4.3 The Contractor shall on request provide the relevant national pricing 
authority/pricing audit services on behalf of the Contracting Authority with access 
to, or the right to examine, all books, records, plans, documents and any other 
Information relevant to the Contractor’s costs in relation to the Contract for the 
proper purposes of the Price Audit.   

5.4.4 The charging rates applicable shall be those agreed for similar work 
undertaken on behalf of the relevant national defence administration unless 
otherwise agreed. If the overhead rates of the Contractor for similar contracts 
placed by national or international public services have not been established or 
approved by a government authority or the Contracting Authority, the Contractor 
shall provide such data as the relevant national pricing authority/pricing audit 
services on behalf of the Contracting Authority may reasonably require to support 
the rates claimed. 

5.5 Availability of Information 

5.5.1 When the Contract is placed without competition, the Contractor shall 
ensure that proper accounts and records (including invoices, receipts and 
vouchers) are kept of the cost of carrying out the Contract and of all expenditures 
or commitments made by the Contractor and non-competitive Sub-Contractors in 
connection with the Contract. The Contractor shall ensure that appropriate 
provisions that conform with the provisions of Article 5.4 (Price Audit), this Article 
5.5, including this Article 5.5.1, Articles 5.6 (Equality of Information Price 
Statement), 5.7 (Privacy of Information) and 5.8 (Access and Use of Information 
by the Contracting Authority) are included in non-competitive direct Sub-Contracts 
that, unless otherwise provided in the Contract, exceed €250,000 (two hundred 
and fifty thousand Euro).    

5.5.2 The Contractor shall not, without the prior written consent of the 
Contracting Authority, dispose of any of those accounts, records, invoices, receipts 
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and vouchers during the course of the Contract and for a period expiring at the 
end of the period stated in Article 5.4.1. 

5.6 Equality of Information Pricing Statement 

5.6.1 Unless otherwise stated in the Contract an Equality of Information Pricing 
Statement (EIPS) shall be compiled for all Contracts in excess of €1,000,000 (one 
million Euro) placed without competition and Contract amendments in excess of 
€1,000,000  (one million Euro).  

5.6.2 The EIPS shall be signed after price agreement at the same time as the 
Contract or Contract amendment is signed. If it appears to the Contracting 
Authority or the Contractor from the Information referred to in the EIPS that the 
achievement of a fair and reasonable price was frustrated because the Information 
in the EIPS at the time of signature has proved to be materially inaccurate or 
incomplete or if there is any misrepresentation, negligence or other breach of legal 
duty in or in connection with the EIPS (other than a breach of confidence), a Price 
Audit conducted in accordance with Article 5.4 (Price Audit) may indicate a basis 
for a claim.  

5.6.3 If a claim is made by either the Contractor or the Contracting Authority and 
they cannot reach agreement by negotiation, then neither the Contractor nor the 
Contracting Authority shall have any right or remedy against one another except 
that either of them may make a reference to arbitration for determination of what 
adjustment (if any) should be made to the Contract Price and whether any 
payment or repayment by the Contractor or the Contracting Authority should as a 
consequence be made. 

5.6.4 Except in the case of fraudulent misrepresentation, neither party shall be 
entitled to rescission or avoidance of the Contract by reason of misrepresentation 
or breach of the EIPS. 

5.7 Privacy of Information 

Subject to Articles 7.2.6 and 7.2.7, all costing and pricing Information disclosed by 
the Contractor shall be held in confidence by the Contracting Authority and/or its 
Authorised Representative. 

5.8 Access and Use of Information by the Contracting Authority 

5.8.1 The Contractor recognises that the Contracting Authority shall, subject to the 
provisions of Article 5.7 (Privacy of Information), have access to any Information 
arising from any Price Investigation or Price Audit performed by the relevant 
national pricing authority/pricing audit services on behalf of the Contracting 
Authority, for the purpose of: 

(1) Recording the pricing assumptions in an EIPS, subject to Articles 5.6.1 
and 5.6.2;  

(2) Negotiation of the Contract Price;  

(3) Negotiation of the prices of any Contract amendment; and 

(4) Negotiation of the prices of future contracts.  

Annex OMP6-A_OCCAR Standard Articles_issue_2_230309 - Page 34 of 72 



5.9 Import and Export Duties and VAT 

5.9.1 Import and Export Duties 

5.9.1.1 The Contractor shall be responsible for complying with all applicable 
national import and export customs regulations, including the payment of 
any duty arising there from, and for obtaining any licences, customs 
declarations and other documents which are required concerning deliveries 
to or from the Contractor’s premises. 

5.9.2 Value-Added Tax (VAT) 

5.9.2.1 The Contractor shall be responsible for applying as appropriate the 
relevant national law derived from the European Directive n°2006/112/EC 
dated 28/11/06 as may be amended from time to time or its successors. 
The EC VAT Registration Number(s) stated in the Contract shall be 
provided in each invoice raised by the Contractor under the Contract. The 
Contractor shall specify in its invoice any VAT to be paid on each item on 
the invoice that is subject to VAT. The invoice shall also specify the 
applicable VAT rate. If, during the term of the Contract the applicable VAT 
rate increases or decreases by operation of the relevant national law, that 
change shall be taken into account in subsequent invoices. 

5.9.2.2 The Contractor is responsible for the determination of the VAT 
liability in accordance with the applicable national law. The Contracting 
Authority shall pay to the Contractor a sum equal to the output VAT 
chargeable on the tax value of any item of the invoice according to the 
applicable national law at the relevant tax point. 

6. Payment and Vesting 

6.1 Payment 

6.1.1 General 

Payments shall be due for each Product as specified in the Contract. 
Payment may also be due on an interim basis where and to the extent 
provided for in the Contract. All payments to the Contractor under the 
Contract shall be made in the currency (ies) specified in the Contract. 

6.1.2 Interim Payments 

6.1.2.1 The Contractor may claim interim payments in accordance with the 
interim payment schedule and conditions specified in the Contract. The 
Contracting Authority shall not be bound to make payment until the 
contractually due date. 

6.1.2.2 Where the Contract stipulates interim payments are to be paid 
according to milestones, the Contractor shall not receive an interim 
payment where a milestone is not achieved in accordance with the criteria 
defined in the Contract for that milestone. 

6.1.2.3 The Contracting Authority shall not be obliged to make a payment 
to the Contractor in respect of completed milestones if the Contracting 
Authority has credible evidence that the Contractor will not render 
complete performance of his obligations in respect of the Contract. Where 
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the Contracting Authority intends to rely on this Article 6.1.2.3 as the basis 
for rejecting any claim for an interim payment which the Contractor may 
make, the Contracting Authority shall give to the Contractor Notice in 
writing of its intention together with the Contracting Authority’s reasons for 
the rejection. 

6.1.2.4 If at any time overpayment to the Contractor occurs, such 
overpayments shall be recoverable by the Contracting Authority and 
interest shall be due to the Contracting Authority calculated 31 days from 
the date of overpayment at a rate of “EURIBOR at 3 (three) months” plus 
3% at that 31st day. Any period of delay in payment attributable or caused 
by the default of the Contracting Authority shall not be taken into account 
for the calculation of the interest to be paid by the Contractor. 

6.1.2.5 In the event of a default by the Contractor causing termination or 
in the event of rejection of the Product the Contracting Authority reserves 
the right to require the return of interim payments without prejudice to its 
rights under Article 11 (Termination) and interest shall be due in 
accordance with the provisions of Article 6.1.2.4 where the date of 
overpayment is calculated from the date the interim payments are due to 
be returned. 

6.1.3 Final Payment 

The Contractor shall be entitled to claim final payment on successful 
completion or performance of the Contract as specified in the Contract. 
Final payment for each Product shall be as specified in the Contract 
payment schedule.  The final payment shall be abated in full by any interim 
payments not previously liquidated made to the Contractor under Article 
6.1.2. 

6.1.4 Payment Arrangements 

6.1.4.1 In order to obtain payment the Contractor shall, upon completion 
or performance of the Contract (or any part of the Contract for which the 
Contractor is entitled to payment) submit its invoice to the Contracting 
Authority, unless stated otherwise in the Contract, for the attention of the 
OCCAR Programme Division as defined in the Contract. A copy of each 
invoice shall be sent by the Contractor to OCCAR Central Office at the 
address specified in the Contract.   

6.1.4.2 Invoices submitted by the Contractor under the Contract shall be 
originals and shall be signed by the Contractor verifying that the invoice is 
in compliance with the Contract and that the sum is due. Invoices shall be 
accompanied by relevant documents required by the Contract 
substantiating the basis of the payment. 

6.1.4.3 The OCCAR Programme Division will determine whether the invoice 
is prima facie valid and shall promptly notify the Contractor if there is any 
error in the invoice that will result in non-payment giving the reasons for 
the determination. 

6.1.4.4 A valid invoice is one that satisfies the Contractor’s national 
statutory requirements concerning the form and content and is in 
accordance with the Contract requirement as to time and substance. 
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6.1.4.5 All valid, properly completed invoices submitted to the OCCAR 
Programme Division in accordance with this Article 6.1.4 shall be paid on or 
before the Relevant Day. For the purpose of this Article 6.1.4 the last day 
of payment by the Contracting Authority shall be defined as the "Relevant 
Day" which means the day which is 30 (thirty) days after the day upon 
which a valid invoice is received by the Contracting Authority in accordance 
with Article 6.1.4.1. Payment shall be made in the currency and into the 
bank account specified in the Contract in good funds immediately available 
for drawing by the Relevant Day. Non-valid or incomplete invoices shall not 
be paid.   

6.1.4.6. The Contract shall specify which of the following provisions shall 
apply.  

6.1.4.6.1. Whenever under the Contract any sum of money shall be 
recoverable from or payable by the Contractor to the Contracting Authority 
to the Contracting Authority an official request for payment shall be raised 
by the Contracting Authority and if not paid (by credit or other means) 
within 30 (thirty) days of receipt the same may be deducted from any sum 
then due, or which at any time thereafter may become due, to the 
Contractor under the Contract. The provisions of Article 6.1.5 (Late 
payment) shall apply to any sums due from or payable by the Contractor to 
the Contracting Authority.  
6.1.4.6.2. Whenever under the Contract any sum of money shall be 
recoverable from or payable by the Contractor to the Contracting Authority 
an official request for payment shall be raised by the Contracting Authority 
and if not paid (by credit or other means) within 30 (thirty) days of receipt 
the same may be deducted from any sum then due, or which at any time 
thereafter may become due, to the Contractor under the Contract or under 
any other contract placed by the Contracting Authority in the name and on 
behalf of the Participating States. The provisions of Article 6.1.5 (Late 
Payment) shall apply to any sums due from or payable by the Contractor to 
the Contracting Authority.  

6.1.4.7 Notwithstanding any statement to the contrary on the invoice, 
payment shall not be construed as acceptance by the Contracting Authority 
of the performance of the Contractor's obligations nor as a waiver of its 
rights and remedies either under the Contract or otherwise. 

6.1.5 Late Payment 

6.1.5.1 From the day after the Relevant Day and thereafter until payment 
is made by the Contracting Authority in accordance with Article 6.1.4.5 
simple interest shall be due and payable and may be claimed by the 
Contractor on the value of all valid claims for payment (or unpaid parts 
thereof). That rate of interest shall be the EURIBOR rate at 3 (three) 
months plus 3% at the Relevant Day. 

6.1.5.2 Any period of delay in payment attributable or caused by the 
default of the Contractor shall be excluded from the calculation of the 
interest to be paid by the Contracting Authority in accordance with Article 
6.1.5.1. 
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6.1.5.3 All claims for interest made pursuant to this Article 6.1.5 shall be 
recorded on an invoice and notified in writing to OCCAR Central Office at 
the address specified in the Contract. 

6.1.5.4 Any interest pursuant to this Article 6.1.5 shall not form a part of 
the Contract Price and, as a remedy for late payment, shall not be subject 
to VAT. 

6.2 Transfer of Ownership 

The transfer of ownership may apply either through early vesting or by 
acceptance. The Contract shall specify which of the following provisions shall 
apply. 

6.2.1 Transfer of Ownership through Early Vesting  

6.2.1.1 All materials, parts and equipments acquired or allocated and 
required for incorporation in any of the Products shall vest in and become 
the property of the Participating States in accordance with the Contract 
from the time they are acquired or allocated by the Contractor for the 
purposes of the Contract and shall not from that time be the property of 
the Contractor. Notwithstanding ownership in the Participating States, 
where they have a right of disposal the Contracting Authority shall provide 
all disposal instructions, if any, to the Contractor on behalf of the 
Participating States. Neither the Contractor nor a Sub-Contractor or any 
other person shall have a lien on or charge over any of the Products which 
have vested in the Participating States under the terms of this Article 6.2.1. 
The Contractor shall take all reasonable steps necessary to ensure that the 
provisions of this Article 6.2.1 are brought to the notice of all Sub-
Contractors and other persons dealing with the Products. 

6.2.1.2 The Contractor shall place a mark on those materials, parts and 
equipments or, where this is not practicable, make a record in an 
appropriate account to ensure that they are readily identifiable as being the 
property of the Participating States.  

6.2.1.3 Prior to delivery in accordance with the terms of the Contract, the 
Contractor shall be responsible for the maintenance, upkeep and storage of 
the Products and associated materials, parts and equipments for 
incorporation in the Products. All associated costs shall be considered as 
included in the Contract Price. 

6.2.1.4 In the event of rejection of a Product under the terms of Article 3.3 
(Acceptance, Deferment and Rejection), and recovery of all payments 
previously made to the Contractor relating to that Product, that Product 
shall thereupon re-vest in the Contractor. 

6.2.1.5 In the event of deferment of acceptance of a Product in accordance 
with Article 3.3.3 (Deferment), that Product shall continue to vest in the 
Participating States. 

6.2.1.6 In the event of termination of the Contract other than under Article 
11.3 (Termination of Contract otherwise than for Default), the Products 
which have not been accepted in accordance with Article 3.3 (Acceptance, 
Deferment and Rejection) shall re-vest in the Contractor 30 (thirty) days 
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after termination takes effect except to the extent that, within that 30 
(thirty) day period, the Contracting Authority exercises its rights under 
Article 6.2.1.7 to retain those Products. Any payment made by the 
Contracting Authority for the Product that has re-vested with the 
Contractor shall be recoverable from the Contractor. 

6.2.1.7 If the Contracting Authority has given the Contractor Notice, within 
the 30 (thirty) day period referred to in Article 6.2.1.6, that the Contracting 
Authority elects to retain the property in the materials, parts and 
equipments for incorporation in the Products, the Contractor shall hand 
over to the Contracting Authority any materials, parts and equipments in 
which the Contracting Authority has by that Notice elected to retain the 
property. The Contracting Authority shall pay a fair and reasonable price 
for any materials, parts and equipments for which it had elected to retain 
the property.  

6.2.1.8 The Contractor shall not use or permit to be used any Product 
otherwise than for performance of the Contract except subject to and in 
accordance with the prior written approval of the Contracting Authority. No 
approval for this purpose shall relieve the Contractor of any of its 
obligations under the Contract except as expressly provided for in that 
approval. 

6.2.2 Transfer of ownership upon acceptance 

Each Product shall vest in, become the property of, and be at the disposal 
of the relevant Participating State to whom delivery of each Product is to 
be made upon acceptance in accordance with Article 3.3 (Acceptance, 
Deferment and Rejection). 

7. Intellectual Property Rights 

7.1 General Provisions 

7.1.1 This Article 7 applies to Technical Information specified as to be delivered in 
the Contract, whether or not that Technical Information is Foreground Technical 
Information or Background Technical Information, or as later specified as required 
in accordance with the Contract. The Contractor shall grant the rights to Technical 
Information as specified in the intellectual property rights Articles in the Contract 
for the benefit of the Participating States, acting individually, jointly or in any 
combination of them and rights to the Contracting Authority as defined in this 
Article 7.  

7.1.2 Intellectual property rights provisions in the Contract are subject to the 
rights of third parties and are in addition to any rights previously secured by the 
Contracting Authority or the Participating States, or both, or otherwise available to 
the Participating States under their national laws. 

7.1.3 Ownership of Foreground Technical Information shall vest in the Contractor 
or Sub-Contractor generating that Technical Information. 

7.1.4 Ownership of Background Technical Information will not be acquired by the 
Participating States or the Contracting Authority under the Contract. 
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7.1.5 To avoid doubt, Background Technical Information for which pre-existing 
rights have not been acquired by the Participating States or which are not 
specified as an independent deliverable item cannot in any event be disclosed or 
used by Participating States and/or the Contracting Authority otherwise than with 
deliverable Foreground Information. 

7.1.6 Unless otherwise agreed in the Contract, neither the Contracting Authority 
nor any of the Participating States will have the right to use or have used 
Technical Information to manufacture or modify Commercial Items. 

7.1.7 The Contract shall specify which of the following provisions shall apply: 

(1)  The Contractor shall include all relevant requirements of this Article 7 in its 
direct Sub-Contracts that involve Technical Information specified in the 
Contract to be delivered and shall ensure that all those relevant 
requirements are included in any subsequent tier Sub-Contracts that involve 
Technical Information specified to be delivered; or  

(2) The Contractor shall: 

i. Include in its direct Sub-Contracts that involve Technical Information 
specified in the Contract to be delivered provisions that provide that the 
rights of the Participating States set out in this Article 7 shall, be directly 
enforceable by each Participating State, unless the Contractor has secured 
ownership in that Technical Information to the benefit of the Participating 
States and the Contracting Authority as defined in the Contract, 

ii. Ensure that all these requirements are included in Sub-Contracts at 
subsequent tiers.  

7.1.8 The Contractor shall not enter into a direct Sub-Contract that restricts the 
user rights granted under the Contract to the Participating States and the 
Contracting Authority with respect to Technical Information specified as to be 
delivered, except if authorised by Notice by the Contracting Authority. 

7.1.9 Nothing in the Contract shall take precedence over mandatory national laws 
applicable in the country where the work which generates intellectual property is 
carried out. 

7.2 Disclosure of Information 

7.2.1 Subject to Articles 7.2.5, 7.2.6 and 7.2.7 each Party and the Contracting 
Authority: 

(1)      Shall treat in confidence all Information it receives from the other under or 
in connection with the Contract; 

(2)  Shall not disclose any of that Information to any third party, without the prior 
written consent of the disclosing Party or the Contracting Authority, which consent 
shall not be unreasonably withheld, except that the Contractor may disclose 
Information in confidence to those persons and to the extent necessary for the 
performance of the Contract; 

(3) Shall not use any of that Information otherwise than for the purposes set out 
in the Contract; 
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(4) Shall not reproduce any of that Information except to the extent necessary for 
the purpose of exercising its rights of use and disclosure under the Contract; and 

(5) Shall disclose that Information only on terms that maintain the confidentiality 
of that Information and as far as possible, shall limit that disclosure to that part of 
the Information relevant to the purpose. 

7.2.2 The Contractor shall take all reasonable precautions necessary to ensure that 
all Information disclosed to the Contractor by or on behalf of the other Party or the 
Contracting Authority under or in connection with the Contract: 

 (1) Is disclosed to its employees and direct Sub-Contractors, only to the extent 
necessary for the performance of the Contract; and 

(2)  Is treated in confidence by them and not disclosed or used except with 
prior written consent by the Contracting Authority or the appropriate 
Participating State other than for the purpose of performing work or having 
work performed for the Contracting Authority under the Contract or any 
Sub-Contract under it. 

The Contractor shall include provisions that conform to the provisions of this 
Article 7.2 in its direct Sub-Contracts and shall ensure that such provisions are 
adequately covered in Sub-Contracts at subsequent tiers. 

7.2.3 The Contractor shall ensure that its employees are aware of its 
arrangements for discharging the obligations at Articles 7.2.1 and 7.2.2 before 
they receive Information and take such steps as may be reasonably practical to 
enforce those arrangements. 

7.2.4 Notwithstanding Article 7.2.1, for Information that is delivered to each other, 
the disclosing party shall mark it with an appropriate legend, including any legend 
specified in the Contract, consistent with the rights granted under the Contract, 
regarding further disclosure and the right of use of such Information.  

7.2.5 Provided the relationship to any other Information is not revealed Articles 
7.2.1 and 7.2.2 shall not apply to any Information to the extent that either Party 
or the Contracting Authority: 

(1)  Exercises rights of use or disclosure granted otherwise than in consequence 
of, or under, the Contract; or 

(2) Has the right to use or disclose the Information in accordance with other 
conditions of the Contract; or 

(3)  Can prove: 

i. That the Information was or has become published or is publicly available 
for use otherwise than in breach of any provision of the Contract or any 
other agreement between the Parties or between the Contracting Authority 
and any one of the Parties; or 

ii. That the Information was already known to it (without restrictions on 
disclosure or use) prior to it receiving the Information under or in connection 
with the Contract; or 
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iii. That the Information was received without restriction on further 
disclosure from a third party who lawfully acquired it and who is itself under 
no obligation restricting its disclosure; or 

iv. From its records that the same Information was derived independently of 
that received under or in connection with the Contract. 

7.2.6  Neither Party shall be in breach of the Contract where it can show that any 
disclosure of Information was made solely and to the extent necessary to comply 
with a statutory, judicial or parliamentary obligation. Where that disclosure is 
made, the Party or the Contracting Authority making the disclosure shall ensure 
that the recipient of the Information is made aware of and required to respect its 
confidentiality. That disclosure shall in no way diminish the obligations of the 
Parties and the Contracting Authority under this Article 7.2. 

7.2.7  Further to Article 7.2.6, to comply with statutes requiring public disclosure 
of the Information, neither the Contracting Authority nor a Participating State shall 
be in breach of the Contract where it can show that any disclosure of Information 
is made solely and to the extent necessary to comply with those statutes. To the 
extent permitted by the time for compliance under the applicable statutory 
provisions, the Contracting Authority or the Participating State shall consult the 
Contractor where it is considering the disclosure of Information under the 
applicable statutory provisions and, in any event, shall provide prior Notice to the 
Contractor of any decision to disclose the Information. The Contractor 
acknowledges and accepts that its representations on disclosure during 
consultation may not be determinative and that the decision whether to disclose 
Information in order to comply with the applicable statutory provisions is a matter 
in which the Contracting Authority or the Participating State shall exercise its own 
discretion, subject always to the provisions of the applicable statutory provisions. 
For the avoidance of doubt, nothing in this Article shall affect the Contractor’s 
rights at law. 

7.2.8 Nothing in this Article 7 shall affect the Parties' and the Contracting 
Authority’s obligation of confidentiality where Information is disclosed orally or 
visually in confidence. If Information is disclosed orally or visually in confidence it 
shall be identified as such at the time of disclosure to the recipient and the 
Information shall be treated in accordance with this Article 7. 

7.2.9 Nothing in this Article 7 shall affect any security requirements contained in 
the Contract. 

7.3 User rights and obligations in Technical Information 

7.3.1 Rights and obligations of the Participating States 

7.3.1.1 Unless otherwise specified in the Contract, each of the Participating 
States shall have the irrevocable non exclusive right to copy, use and have 
used, through a right to sub-licence, and modify Technical Information 
specified to be delivered under the Contract, in whole or in part, subject to 
Article 7.1.5, for each of its Government Purposes, as provided in this 
Article 7.  

This irrevocable right shall be exercisable by or on behalf of each the 
Participating States in any part of the world. 
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7.3.1.2 The right defined in Article 7.3.1.1 shall include, without being 
limited to, the following rights for each of the Participating States: 

(1) To copy, use itself or to have used by another contractor and disclose 
Technical Information specified to be delivered under the Contract, for 
the study, evaluation, assessment, maintenance, repair, 
refurbishment, modification, disposal, and product acceptance and 
certification, operation, deployment and training (including production 
and use of ancillary items such as simulators and training aids) and 
other post design services of the Product; 

(2)  To copy, use itself or have used by another contractor and to disclose 
Technical Information specified to be delivered under the Contract 
necessary to manufacture the developed Product for Government 
Purposes, or to modify the design of the Product including 
manufacture in accordance with that modified design; 

(3)  To copy, use, modify and circulate any reports expressly produced for 
information purposes, for example abstracts of technical reports, 
including disclosure to the Participating State's other defence 
suppliers, bidders for contracts and other governments. 

7.3.1.3 When exercising their ‘have used’ rights, as defined in Articles 
7.3.1.1 and 7.3.1.2 the Participating States concerned shall notify the 
Contractor of each sub-licence intended to be granted providing sufficient 
Information to identify the prospective licensee and the scope and duration 
of the sub-licence.   

If the Contractor demonstrates to the Contracting Authority that the 
granting of that sub-licence would lead to a significant commercial harm / 
substantial economic loss arising after the signature of the Contract for the 
Contractor, the Parties shall consult on the need for contractual restrictions 
on the use of that Information while ensuring appropriate utilisation of the 
Technical Information by the Participating States. 

7.3.1.4 Any modification not undertaken by the Contractor or to the extent 
not involving the Contractor shall not be at the risk of the Contractor.   

7.3.1.5 In respect of Technical Information required to be delivered under 
the Contract, except as specifically set out in this Article 7, no additional 
payments (over and above the Contract Price) shall be made to the 
Contractor for its copying, modification or use of that Technical Information 
by or on behalf of the Participating States in accordance with the terms of 
this Article 7. 

7.3.1.6 If Background Technical Information delivered or to be delivered 
under the Contract concerning the Product is: 

(1)  To be used by or on behalf of a Participating State for that 
Participating State’s Government Purpose for manufacturing or 
modification purposes or any purposes especially identified in the 
Contract otherwise than by the Contractor; and 

(2) Is not Background Technical Information in respect of which the 
Contracting Authority and/or the Participating States may exercise 
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any pre-existing rights of use or disclosure for the purposes of Article 
7.3.1.6 (1) above; and 

(3) Identified and established as self-standing Background Technical 
Information to which Article 7.3.1.5 shall not apply, or is identified 
and established as such during the performance of the Contract when 
the Contractor can demonstrate that prior identification was not 
feasible, 

its copying, modification or use shall be subject to prior agreement of fair 
and reasonable terms. 

7.3.1.7 Should agreement on those terms not be reached between the 
Parties by the time that the Technical Information is to be used in 
accordance with Article 7.3.1.6 (1) failure to agree those terms shall not 
prevent the use by the Participating States or the Contracting Authority on 
behalf of the Participating States of the Background Technical Information 
pending resolution of those terms, which shall be agreed or determined as 
soon as possible thereafter, except that a reasonable provisional fee as 
defined by the Contracting Authority shall be paid by the Contracting 
Authority pending agreement or determination of the actual fee to be paid 
and other terms. In the case of manufacture those terms will take into 
account inter alia the technology, the intended size of any production order 
for the Product concerned as well as the extent to which the order may 
have been fulfilled before the licence is exercised. In the case of 
modification, those terms will take into account the extent and value of the 
Background Technical Information required. 

7.3.1.8 Nevertheless, no payment for the exercise of those rights described 
in Article 7.3.1.6 shall be due in the event of work placed with the 
Contractor or with the owner or licensee of the intellectual property rights 
legally connected to the Contractor. 

7.3.1.9 Subject to the provisions of Article 7.3.1.6, the Participating States 
and agents on their behalf shall have the right to seek tenders to carry out 
tasks in exercise of rights under Article 7.3.1.2, and may, after having 
informed the Contractor, provide such Technical Information received 
under Article 7.3.1.1, as they consider necessary to be provided for the 
purpose of the invitation to tender. The Participating States shall ensure 
that any recipient of Technical Information shall be bound not to use that 
Technical Information for any other purpose except as may otherwise be 
provided by the rights under Article 7 and to avoid conflicts of interest with 
the owner or licensee of that Technical Information. Unless otherwise 
agreed, in seeking to manufacture or modify the Product, the Participating 
States and agents on their behalf shall invite the Contractor to tender.  Any 
tender shall be considered either in competition with other tenders or 
alone, at the discretion of the Participating States and agents on their 
behalf.  

7.3.1.10 The Participating States and agents on their behalf may also 
release Technical Information for the purpose of securing independent 
technical advice, including that relating to health and safety, air- and sea- 
worthiness matters and the acceptability of the Product in meeting the 
technical requirements of the Participating States concerned, relating to the 
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Product. The Participating States shall ensure that any recipient of 
Technical Information under this Article 7.3.1.10 shall be bound not to use 
that Technical Information for any other purpose except as may otherwise 
be provided by the rights under Article 7 and to avoid conflicts of interest 
with the owner or licensee of that Technical Information. If the Contractor 
demonstrates to the Contracting Authority that the disclosure or 
dissemination of sensitive Technical Information would lead to a significant 
commercial harm / substantial economic loss arising after the signature of 
the Contract for the Contractor, the Parties shall consult on the need for 
contractual restrictions on the use of that Technical Information while 
ensuring appropriate utilisation of the Technical Information by the 
Participating States. 

7.3.1.11 The Participating States rights in Technical Information and in the 
Product include the right: 

(1)  To sell, transfer, dismantle or dispose of obsolete or surplus Product; 

(2)  To pass to any purchaser of equipment sold, transferred or disposed 
of as obsolete or surplus, such Technical Information deliverable under 
the Contract concerning the Product in the possession of the 
Participating States or the Contracting Authority as is necessary to 
enable the purchaser to operate and maintain the equipment 
concerned. 

The Participating States shall give Notice to the Contractor as early as 
possible of their intention on each occasion to exercise any one of 
these rights. 

7.3.1.12 The Contractor shall co-operate with the Participating States and 
at the request of the Participating States other nations and contractors in 
providing such assistance on fair and reasonable terms as may be required 
to achieve the interoperability of Products supplied under the Contract with 
third party equipments. Such assistance shall include the provision of 
Technical Information to relevant nations and contractors for the purpose 
of their assessing and performing interoperation.  
  
7.3.1.13 For international cooperation agreements or arrangements 
between the Participating States and third party state(s), the Participating 
States may communicate under confidentiality agreements and for 
information purpose only, Technical Information strictly necessary for the 
recipient to evaluate the interest of participating in the co-operation. Such 
Participating State(s) may require the Contractor, subject to export control 
regulations, to enter into bona fide negotiations with third party states for 
the grant of a licence to use the deliverable Technical Information for use 
in international co-operation agreements and arrangements. Any such co-
operation agreements or arrangements and related negotiations will 
provide for the preservation of confidentiality in that Technical Information 
and for the need to negotiate a licence with the Contractor. 

7.3.1.14 When the Product includes Software developed at the expense of 
the Participating States, the Technical Information specified as to be 
delivered under the Contract shall include sufficient Technical Information, 
including Source Material to enable the Software to be copied, used, have 
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used or modified in connection with anything done under this Article 7.3. 
This right includes the right to observe, study and/or test the functioning of 
the Software and also to decompile and/or recompile, translate, adapt or 
transform, correct errors, improve, incorporate parts, interface with other 
Software or systems or have it made, in whole or in part, original or 
altered. 

Source Material shall be delivered on request to the Contracting Authority 
acting on behalf of Participating States. 

If computer software that is a Commercial Item is supplied as part of a 
Product the Contracting Authority may secure by negotiation rights to use 
the software. 

Subject to any limitation noted under Articles 7.1 and 7.3.1 the 
Participating States shall have the right, free of charge, to use or have used 
in any manner and for any purpose any Technical Information which has 
been produced by or for the Participating States with the aid of the 
Product.   

7.3.2 Rights and obligations of the Contracting Authority 

The Contracting Authority shall have the right to use Technical Information 
furnished under the Contract for the management of the Programme 
including the right to receive and copy, modify or disclose that Technical 
Information for that purpose.  

When exercising these rights and other rights, on behalf of the 
Participating States, granted to them under Article 7.3.1, the Contracting 
Authority shall have the same obligations as those of the Participating 
States with regard to the Technical Information. 

7.3.3 Rights and obligations of the Contractor 

7.3.3.1 Subject to security and national export regulations and to any 
provision concerning commercial exploitation as defined in Article 7.5, the 
Contractor shall have the right to disclose, reproduce or use in whole or in 
part Foreground Technical Information owned by the Contractor, and to 
permit others to do so.  

7.3.3.2 The Contractor shall have a right to use and have used free of 
charge any Technical Information specified in the Contract to be delivered 
by the Participating States to the Contractor for the necessary performance 
of its obligations under the Contract. 

7.3.3.3 In addition to the requirements of national export control laws and 
regulations, the Contractor shall not disclose Technical Information owned 
by any of the Participating States to a non-Participating State without 
having first obtained the written agreement of the Contracting Authority on 
behalf of each of those Participating States. 

The Contracting Authority shall keep the Contractor informed about the 
progress of any outstanding agreement. 

7.3.3.4 Subject to any security or export control restrictions, the Contractor 
shall inform the Contracting Authority of the occurrence of improvements 
which it has made to the Product for a period of 10 (ten) years from the 
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date of final delivery under the Contract. Upon request, the Contractor shall 
offer to grant a licence on fair and reasonable terms and conditions to be 
negotiated. 

7.3.3.5 The Contractor shall retain all Technical Information delivered 
under the Contract for 5 (five) years from the date of final delivery under 
the Contract or for such other time specified elsewhere in the Contract. The 
Contractor shall retain for the Relevant Period a copy of such deliverable 
Software as is required for the performance of its obligations under this 
Article 7. Before disposing of Technical Information delivered under the 
Contract, the Contractor shall inform the Contracting Authority and, if the 
Contracting Authority shall so require, shall surrender the deliverable 
Technical Information to the Contracting Authority or its agent. The 
Contracting Authority shall be entitled to request the Contractor to deliver 
deliverable Technical Information at any time during which it is held by the 
Contractor. The costs for delivering retained Technical Information in the 
form available at the time of request are to be borne by the Contracting 
Authority. In respect of such delivery the costs shall be limited to fair and 
reasonable costs of conversion, if requested by the Contracting Authority, 
collation, reproduction and transmission. 

7.3.3.6 The Contractor shall make all reasonable endeavours to provide 
assistance to the Participating States in the interpretation or clarification of 
any Technical Information required to be delivered. Such assistance shall 
be limited to that required to enable the staff of the Participating States or 
a third party of similar skill to the Contractor in the relevant area of 
technology to interpret any Technical Information supplied under the terms 
of this Article 7 for so long as the Contractor is required to hold Technical 
Information under the Contract.  

The Contractor shall be entitled to payment by or on behalf of the 
Participating States on fair and reasonable terms for any such assistance 
provided. 

7.3.3.7 The Contractor shall ensure that a copy of Technical Information 
specified to be delivered under the Contract is available, by ensuring that 
at least one copy of that Technical Information is legally owned by the 
Participating States and is clearly designated as such to identify ownership 
by the Participating States. The Contracting Authority shall provide 
instructions to the Contractor if required on behalf of the Participating 
States, in respect of that copy of Technical Information under joint 
ownership of the Participating States. The Contracting Authority shall be 
entitled to arrange for that copy to be delivered to the Participating States 
promptly on request.  

7.3.3.8 When the Technical Information specified in the Contract as to be 
delivered is not sufficient to allow the Participating States or the 
Contracting Authority to exercise their rights as defined in Articles 7.3.1 
and 7.3.2 above, the Contractor shall, subject to the right of third parties, 
provide the Participating States or the Contracting Authority with additional 
Technical Information necessary for the Contractor to make the Product, 
and which could be reasonably required by an “expert in the field” 
belonging to a Participating State, an agent or a contractor of a 
Participating State, having a level of competence similar as the one of the 
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Contractor in the related technological field. That additional Technical 
Information shall be provided within two (2) months after the request 
made by the Participating States or the Contracting Authority and at no 
additional cost (over and above the Contract Price). 

This obligation applies during the performance of the Contract and the 
period of retention of documents specified in Article 7.3.3.5. 

Upon delivery, that additional Technical Information shall be deemed as 
being Technical Information, in its existing form and content, specified to 
be delivered under the Contract. 

Notwithstanding the foregoing, in the event that Technical Information to 
which this Article 7.3 applies is used by or for the Participating States or 
the Contracting Authority otherwise than for the purpose for which the 
Technical Information was supplied in accordance with the relevant 
Contract requirement, the Contractor shall have no liability whatsoever for 
any direct or indirect consequences, including losses, damages or injuries 
caused to the Participating States or the Contracting Authority or any third 
party, arising from its use. 
 

7.4 Inventions 

7.4.1 The following provisions shall apply in the case of any Invention arising from 
work undertaken by the Contractor or any third party employed by it, whether 
under Sub-Contract or otherwise for the purpose of the Contract: 

(1)  The Contractor shall ensure, to the extent that he is legally able to do so, 
that any Invention to which this Article 7.4 relates and which is made by an 
employee of the Contractor in the course of his duties, shall belong to the 
Contractor. 

(2) The Contractor shall have the right in accordance with relevant laws to apply 
for legal protection in respect of any Inventions generated in the 
performance of the Contract.  

(3)  The preparation and filing of applications for legal protection of those 
Inventions shall be carried out in accordance with national security 
procedures. Subject to its national laws and regulations, the Contractor shall 
make the first application in the country where the Invention was made and 
shall inform the relevant patent office, quoting the number of the Contract 
concerned. In addition to the foregoing where the Invention has arisen from 
work of a classified nature the Contractor shall advise the patent office of 
any applicable security classification. Should the Contractor decide to file 
through a private patent agent or attorney that agent or attorney must be 
approved by the relevant national authority for the purposes of handling 
Classified Information.  

(4) The Contractor shall within 45 (forty five) days of the filing of an application 
for patent or like legal protection report to the Contracting Authority any of 
those Inventions. The notification shall identify the application by its date, 
application number, the inventor’s and the applicant ‘s name, and the 
country(ies) of filing and shall be accompanied by a copy of the patent, 
registered design, or like specification and the reference of this Contract 
under which the Invention was made, and stating where and when it was 
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invented. Notwithstanding the foregoing, if the application is subject to 
national security restrictions, the notification shall be made as soon as those 
restrictions permit.  

(5) In order to allow the Contractor to file an application for patent or like legal 
protection, the Contracting Authority and Participating States shall on 
request of the Contractor keep any Technical Information relevant to the 
application in confidence until the filing date. The continuation of the data 
confidentiality as of the filing date is dependent on the respective national 
patent law where the application was filed. 

7.4.2 In addition the Contractor shall within 8 (eight) months of the initial filing 
provide the Contracting Authority with a list of any other countries in which he has 
filed, or intends to file, corresponding applications for patent or like legal 
protection.  After consultation with the Contractor, the Participating States shall be 
entitled to file applications for a patent or like legal protection in any country in 
which the Contractor itself does not wish to apply for patent or like legal 
protection.   

7.4.3 Where an employee of any Participating State or the Contracting Authority is 
a joint inventor in any Invention arising during the performance of the Contract, 
and where that Invention has arisen as part of its duties, the Contractor shall take 
all steps necessary to ensure that the employee or the Participating State 
concerned or the Contracting Authority is registered as a joint applicant in any 
related patent application. 

7.4.4 Except as otherwise provided in the Contract, in the event of a patented 
Invention or like legal protection or registered design being granted to the 
Contractor, or any third party, whether under Sub-Contract or otherwise in respect 
of an Invention or design arising during the performance of the Contract, the 
Participating States shall be entitled to a free of charge, non-exclusive, irrevocable 
licence to use and have used that patented Invention or like legal protection or 
registered design in the countries where the Contractor has been granted a patent 
or like legal protection or registered design, for their respective Government 
Purposes and shall be allowed to grant sub-licences free of charge for these 
purposes. The Contractor shall at the request and the expense of the Participating 
States take all reasonable steps within its power to enable the Participating States 
to register those rights and interest in the patented Invention or like legal 
protection or registered design.  

The Participating States shall notify the Contractor of each sub-licence intended to 
be granted providing sufficient Information to identify the prospective licensee and 
the scope and duration of the sub-licence.   

If in exceptional cases, the Contractor demonstrates to the Contracting Authority 
that the granting of that sub-licence would lead to a significant commercial 
harm/substantial economic loss arising after the signature of the Contract for the 
Contractor, the Parties shall consult on the need for contractual restrictions on the 
use of that Information while ensuring appropriate utilisation by the Participating 
States of their rights on that patented Invention or like legal protection or 
registered design. 

7.4.5 The Contractor shall be responsible for the application for and maintenance 
of a patent or like legal protection arising from the Contract that it decides to file. 
If after consultation with the Contracting Authority it wishes not to apply for, or to 
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withdraw a patent application or to discontinue the maintenance of a patent it 
shall, without delay, give prior notification to the Contracting Authority and at its 
request, assign these rights free of charge to the Participating States named by 
the Contracting Authority. Any reasonable administrative costs related to the 
assignment of rights, the application for or maintenance of that patent and like 
legal protection shall be borne by those Participating States. After informing the 
Contracting Authority the Contractor may in the absence of any reply within 4 
(four) months assign its rights to a third party on condition that the latter 
undertakes to safeguard any rights of the Participating States arising under the 
Contract.   

7.4.6 In respect of any patent or like protection secured by or assigned to the 
Participating States under the terms of this Article 7.4 the Contractor shall be 
entitled to a free of charge, non-exclusive, irrevocable licence, including the right 
to grant sub licences. Any reasonable administrative costs related to the 
application for or maintenance of that licence shall be borne by the Contractor. 

The Contractor shall notify the Participating States of each sub-licence intended to 
be granted providing sufficient Information to identify the prospective licensee and 
the scope and duration of the licence.   

7.4.7 During the performance of the Contract the Contractor shall notify the 
Contracting Authority of patents or like legal protection, together with any 
application for them, owned or controlled by the Contractor that have not arisen 
from the Contract but are necessarily used in its execution or use of the Product. 
Where the Contractor has not notified the Contracting Authority before the award 
of the Contract, the Participating States shall be entitled to a free of charge, 
irrevocable, non-exclusive licence to use and have used those patented Inventions 
and like legal protection or registered designs when exercising the rights granted 
under this Article 7, except when the Contractor can demonstrate to the 
Contracting Authority that use was not foreseeable and therefore a notification 
before the award of the Contract was not possible; in that case, the use shall be 
subject to fair and reasonable terms. 

7.5 Levies 

7.5.1 The Contractor shall not sell the Product, use the Special Tools, or use or 
license the use of the Foreground Technical Information for any other purposes 
other than those of the Contracting Authority or the Participating States without 
first obtaining the written approval of the Contracting Authority and in accordance 
with the terms and conditions, including payment, specified in the Contract, or if 
not stated in the Contract, with any other agreement between the Contractor and 
the Contracting Authority in respect of commercial exploitation of Products,  
Foreground Technical Information or Special Tools.  

Subject to security and national export regulations, and to the extent that the 
Participating States are allowed to do so, the Technical Information specified in the 
Contract to be delivered by the Participating States to the Contractor in 
accordance with Article 7.3.3.2 may be used free of charge by the Contractor for 
the purposes of those sales, licences and uses.  

7.5.2 Levies shall be agreed on a percentage basis and applied in accordance with 
the Contract or, if not stated in the Contract, in accordance with the agreement 
referred to in Article 7.5.1 above in respect of the commercial exploitation of 
Products, Foreground Technical Information generated under the Contract or 
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Special Tools, and shall be collected by the Contracting Authority on behalf of the 
Participating States as follows: 

(1)  A levy calculated at the agreed percentage of the selling price, VAT excluded 
and Ex-Works (as defined in INCOTERMS) in the event of sales to a third 
party of Product developed under the Contract and not substantially 
modified. In the event of an underestimated selling price or no charge, the 
levy may be recalculated with the aid of an independent valuer where 
necessary. 

(2) A levy calculated at the agreed percentage of the sums collected by the 
Contractor, excluding any costs of sales as agreed by the Contracting 
Authority, where a third party is assigned or granted a licence of the right to 
use Technical Information arising from the Contract. In the event of granting 
the right of use free of charge or at an underestimated price, the levy may 
be recalculated with the aid of an independent valuer where necessary.   

(3) A levy calculated at the agreed percentage of the payment price, VAT 
excluded, in the event of leasing of Products or utilising the Products or parts 
of them to deliver a service for the benefit of a third party.  

(4) A levy calculated at the agreed percentage of the payment price, VAT 
excluded, for the use of Special Tools funded under the Contract.   

7.5.3 Within 1 (one) month of the conclusion of any contract from which a levy 
may arise the Contractor shall notify the Contracting Authority of that contract and 
the applicable levy.  

7.5.4 Within one month following the end of each calendar year the Contractor 
shall provide a statement of the contracts for sales, leasing or granting of licences, 
where levy is applicable, concluded in the course of the year. This statement shall 
provide detailed Information on the prices for which levy is applicable and the 
applicable levy rates and value. The Contractor may be required to provide to the 
Contracting Authority or its Authorised Representatives reasonable access to 
supporting documentation in order for them to verify the validity of the levy 
amounts. 

7.5.5 On the basis of the statement provided by the Contractor under Article 
7.5.4, the Contracting Authority shall issue a formal request for payment and 
payment shall be made by the Contractor within 30 (thirty) days of the request.  
The principles of Article 6.1.5 (Late Payment) shall apply for any failure to pay in 
this period.  

7.6 Infringement of third party rights / liabilities 

7.6.1 Except as otherwise provided in the Contract, during the performance of 
the Contract and thereafter, the Contracting Authority and the Contractor shall 
notify each other as soon as they become aware of any third-party intellectual 
property rights which may restrict the use of documents, patents, drawings, 
software and goods supplied by either the Contracting Authority, the Participating 
States or the Contractor to the other in connection with the Contract.  

7.6.2 The Contracting Authority and the Contractor shall notify each other 
immediately of any written claim or notice of infringement of third-party rights 
which they have received either concerning the Contract or from the use of the 
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Product arising from the Contract after completion of the Contract, or both.  The 
notification shall include particulars of the demands, damages and liabilities 
claimed or made of which the notifying party has notice. The Contracting Authority 
shall procure that, where possible, the Participating States will provide Information 
available to them that may assist in defending the claim. 

7.6.3  The Contractor shall indemnify the Contracting Authority and the 
Participating States in respect of liabilities arising from the infringement or alleged 
infringement of third party intellectual property rights resulting from the use, 
retention or disposal of any material, equipment, document or Information 
provided by the Contractor under the Contract where such liability arises from a 
breach of intellectual property rights over which the Contractor or its Sub-
Contractors exercised control or otherwise had reasonable grounds for believing 
was in breach of the intellectual property rights of a third party. This indemnity 
shall not apply and the Contractor shall not be liable if: 

(1)  The Contracting Authority or a Participating State has made or makes a 
voluntary admission of any sort relevant to an allegation of infringement, 
that undermines the ability of the Contractor to defend a claim, in respect of 
the Contracting Authority or the Participating State concerned; 

(2) The Contracting Authority or a Participating State has entered or enters into 
any discussions other than referring the matter to the Contractor, that 
undermine the ability of the Contractor to defend a claim, on an allegation of 
infringement with any third party without the prior written agreement of the 
Contractor, in respect of the Contracting Authority or the Participating State 
concerned; 

(3) The Contracting Authority or a Participating State has entered or enters into 
negotiations in respect of any relevant claim for compensation in respect of 
use authorised by statute in their jurisdiction, in respect of the Contracting 
Authority or the Participating State concerned; 

(4) Legal proceedings have been commenced against the Contracting Authority 
or a Participating State or the Contractor in respect of use authorised by 
statute in its jurisdiction, but only to the extent that the infringing use has 
been properly authorised under any applicable statutory provision, in respect 
of the Contracting Authority or the Participating State concerned; 

(5) A particular use by the Contracting Authority or a Participating State of 
anything supplied under the Contract was expressly forbidden by the 
Contractor prior to or at the time of the Contract. 

7.6.4 The Contracting Authority and each Participating State shall: 

(1)  Indemnify the Contractor and the Sub-Contractors against all liabilities for 
infringement or alleged infringement of third party intellectual property 
rights arising directly from the use, retention or disposal, under the Contract, 
of any material, equipment, document or Information provided by it or the 
Participating States, or both, or resulting directly from a specific instruction 
from the Contracting Authority to use that third party intellectual property, or 
both; 
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(2) Employ those powers as are reasonable in the circumstances to minimise all 
liabilities of the Contractor and each Sub-Contractor in respect of third party 
intellectual property rights. 

The Contracting Authority or a Participating State shall not indemnify the 
Contractor and any Sub-Contractor, where Article 7.6.3, (1) -  (2) applies, mutatis 
mutandis, or where specific limitations of use have been identified in the Contract. 

7.6.5  

7.6.5.1 The provisions of Articles 7.6.2 to 7.6.4 represent the total liability of each 
Party and the Contracting Authority to the other under the Contract in respect of 
any infringement or alleged infringement of patent or other intellectual property 
owned by a third party.  

7.6.5.2 Neither Party nor the Contracting Authority shall be liable, one to the 
other, for any consequential loss or damage arising as a result, directly or 
indirectly, of a claim for infringement or alleged infringement of any patent or 
other intellectual property owned by a third party.  

7.6.5.3 The party benefiting from the indemnity or authorisation shall allow the 
other party, at its own expense, to conduct any negotiations for the settlement of 
the same, and any litigation that may arise from it and shall provide such 
Information as the other party may reasonably require.  

7.6.5.4 Following a notification under Article 7.6.2, the party notified shall advise 
the other party in writing within 30 (thirty) days whether or not it is assuming 
conduct of the negotiations or litigation. In that case the party against whom a 
claim is made or action brought shall not make any statement that might be 
prejudicial to the settlement or defence of such a claim without the written 
consent of the other party.  

7.6.5.5 The party conducting negotiations for the settlement of a claim or any 
related litigation shall, if requested, keep the other party fully informed of the 
conduct and progress of those negotiations.  

7.6.5.6 The Parties and the Contracting Authority will co-operate with one another 
to mitigate any claim or damage which may arise from use of third party 
intellectual property rights.  

7.6.6. If at any time a claim or allegation of infringement arises as a result of the 
provision of any item by the Contractor to the Contracting Authority or to a 
Participating State, the Contractor may at its own expense replace the item and 
associated deliverables with an item and associated deliverables of equivalent 
functionality and performance so as to avoid infringement or breach. 

8. Government Furnished Information, Facilities, Services and Equipment (GFX) 
and Special Tools 

8.1 GFX 

8.1.1 The GFX listed in the Contract shall be of the quality and quantity, 
specified, and provided at the times, for the periods and at the locations stated in 
the Contract, free of charge to the Contractor by the Contracting Authority unless 
otherwise specified in the Contract. 
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8.1.2 All GFX shall remain the property of the providing Participating State. It 
shall be used in the execution of the Contract and for no other purpose, unless the 
prior approval in writing of the Contracting Authority has been given. 

8.1.3 Neither the Contractor, nor any Sub-Contractor, nor any other person, shall 
have a lien on GFX, for any sum due to the Contractor, Sub-Contractor or other 
person, and the Contractor shall take all steps as may be necessary to ensure that 
the title of the providing Participating State and the exclusion of any lien are 
brought to the notice of all Sub-Contractors and other persons dealing with any 
GFX. 

8.1.4 The Contractor shall be responsible for checking on receipt through 
appropriate inspection that the GFX provided by the Contracting Authority is in 
conformity with the Contract. Subject to Articles 8.1.5 and 8.1.8 below, within 14 
(fourteen) days of receipt of GFX, or any other period specified in the Contract, 
the Contractor shall: 

(1)  Check the GFX to verify that it corresponds with the GFX specified in the 
Contract;  

(2) Conduct a reasonable visual inspection; and  

(3) Conduct any additional inspection and testing as may be necessary and 
practicable to check that the GFX is not defective or deficient for the purpose 
for which it has been provided, 

and notify the Contracting Authority by Notice of any defects, deficiencies or 
discrepancies discovered. 

8.1.5 Where GFX is provided in preservation packaging it shall not be unpacked 
earlier than is necessary. The period identified at Article 8.1.4 above shall count 
from the date on which packages are opened. 

8.1.6 The Contracting Authority shall within a reasonable time after receipt of any 
Notice under Article 8.1.4 above replace, re-issue or authorise repair of GFX 
agreed to be defective or deficient. If appropriate, the Contracting Authority shall 
also issue written instructions for the return or disposal of the defective or 
deficient GFX. 

8.1.7 In the event that the Contracting Authority fails to provide GFX within the 
timescale stated in the Contract, or fails to replace, or repair defective or deficient 
GFX within a reasonable time of receipt of a Notice in accordance with Article 8.1.4 
above and to the extent that the failure has not been caused or contributed to by 
any non-observance or non-performance by the Contractor of any obligation on 
the part of the Contractor contained in the Contract, the Contractor shall be 
granted fair and reasonable revisions of the Delivery Schedule and/or the Contract 
Price as may be appropriate. The Contractor shall take all reasonable measures to 
mitigate the consequences of any delay.  

8.1.8 Articles 8.1.4 to 8.1.7 above do not apply in the following circumstances: 

(1)  Where GFX is issued for the purpose of its repair, overhaul, conversion or 
other work to be performed on that GFX, inspection of that GFX shall be as 
specified in the Contract;  
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(2) Where the Contractor can show that the GFX cannot be fully tested until it 
has been integrated with other items, inspection of that property shall be as 
specified in the Contract;  

(3) Where Special Tools become GFX under Article 8.2. (Special Tools). 

8.1.9 Subject to Article 8.1.12 below and any limitation or exclusion of liability as 
may be specified in the Contract, the Contractor shall be responsible for the safe 
custody and due return of GFX, whether or not incorporated into the Product, and 
shall be liable for all loss or damage to it, until re-delivered in accordance with the 
Contracting Authority's instructions or until the expiry of a period of 3 (three) 
months from the Contractor’s request for disposal. 

8.1.10 Unless otherwise specified in the Contract, in the event of loss, destruction 
or damage of GFX otherwise than in the normal performance of the Contract while 
the GFX is in the possession and control of the Contractor or any of its Sub-
Contractors, no extension to the Delivery Schedule shall be granted for that 
reason. 

8.1.11 The Contractor shall be responsible for calibration and maintenance of the 
GFX to the extent specified in the Contract. 

8.1.12 The Contractor shall not be liable in respect of: 

(1)  Defects or deficiencies notified to the Contracting Authority in accordance 
with Article 8.1.4 above or latent defects which the Contractor can show 
could not reasonably have been discovered by means of the activities 
described at Article 8.1.4 above;  

(2) Fair wear and tear in GFX resulting from its normal and proper use in the 
execution of the Contract (except insofar as the deterioration is contributed 
to by any misuse, lack of care or want of maintenance by the Contractor);  

(3) GFX rendered unserviceable as a direct result of ordinary performance of the 
Contract;  

(4) Any loss or damage to GFX arising from any Force Majeure Events.  

8.1.13 The Contractor shall confirm to the Contracting Authority the requirement 
for GFX 3 (three) months prior to the due date of delivery specified in the GFX list.  
The Contracting Authority shall confirm the availability of the GFX within 14 
(fourteen) days after receipt of the Contractor’s confirmation. 

8.1.14 The Contractor shall keep a register and utilisation account of the GFX 
placed under his control and, unless already marked by the providing Participating 
State, to mark such GFX or otherwise identify, where appropriate, in an 
unambiguous way as being the property of the providing Participating State. The 
register shall be maintained to the reasonable satisfaction of the Contracting 
Authority in accordance with national standards applicable on the territory of the 
Contractor in that respect and in force at the date of the Contract, or with such 
other requirements specified in the Contract. The register shall be available in 
accordance with those standards for audit and inspection by the Authorised 
Representative. 
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8.1.15 The register shall be retained for 3 (three) years after return or disposal of 
the items of GFX, or for such other period as is specified in the Contract. 

8.1.16 At Contract completion the Contractor shall forward to the Contracting 
Authority a list of GFX still held by the Contractor.  Return or disposal of that GFX 
shall be as specified in the Contract, or as instructed by the Contracting Authority 
at Contract completion. If no disposal instructions are specified in the Contract the 
Contracting Authority shall provide such instructions within 2 (two) months of the 
Contractor's written request to do so. 

8.1.17 The provision of GFX which conforms with the provisions of Article 8.1.1 
shall in no way diminish the Contractor’s responsibility under the Contract. 

8.1.18 If requested by the Contractor, the Contracting Authority shall, within a 
reasonable time and where practicable before delivery of each item of GFX, notify 
the Contractor of their value. 

8.2 Special Tools 

8.2.1 General 

8.2.1.1 The Contract Price shall include the provision of Special Tools. That 
provision shall include the cost of maintenance and calibration under Article 8.2.5 
below, unless otherwise specified in the Contract.   

8.2.1.2 The Contractor shall not claim any other financial assistance from the 
Participating States towards the costs of any Special Tools. 

8.2.2 Property 

8.2.2.1 Unless otherwise specified in the Contract, the Special Tools shall 
become the property of the Participating States:  

(1) Where Article 6.2.1 (Transfer of Ownership through Early Vesting) 
forms part of the Contract, in accordance with that Article 6.2.1 as if 
they were Products;  

(2)  Where the Contracting Authority authorises the Contractor to utilise 
the Special Tools for the production of goods for a third party in 
advance of their being used for the production of Products under the 
Contract, upon delivery of the first goods so produced for the third 
party;  

(3) In all other cases upon acceptance of the first Product delivered 
under the Contract or upon Contract completion, whichever is the 
earlier, 

8.2.2.2 Where property in the Special Tools passes to the Participating 
States while they are still required to complete the Contract they shall be 
treated thereafter as if they were GFX and entered into the GFX register in 
accordance with Article 8.1.14 above. 

8.2.2.3 Notwithstanding the passing of property to the Participating States 
pursuant to this Article 8.2, the Contractor shall be free to modify the 
Special Tools as he may deem to be necessary in order to perform the 
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Contract, and the Contracting Authority's approval of such modifications 
shall not be required. 

8.2.3 Acceptance 

Acceptance of Special Tools shall occur at the time the first Product 
produced with the Special Tools is accepted in accordance with Article 3.3 
(Acceptance, Deferment and Rejection) or at such other time as shall be 
stated in the Contract.   

8.2.4  Marking or Similar Obligations 

The Contractor shall mark or, where marking is not possible, otherwise 
designate the Special Tools as being the property of the Participating 
States upon the transfer of property in accordance with Article 8.2.2.1. At 
the reasonable request of the Contracting Authority the Contractor shall 
allow the Contracting Authority or its Authorised Representative access to 
the Special Tools. 

8.2.5 Repair and maintenance 

The Contractor shall be responsible for the safe custody, maintenance and 
calibration necessary to retain the Special Tools in good order until 
transferred to GFX when the provisions of Article 8.1 (GFX) shall apply. 

8.2.6 Storage and Disposal  

Notwithstanding the classification of Special Tools as GFX, the Contracting 
Authority shall not be entitled to require the Contractor to dispose of the 
Special Tools to the prejudice of contracts held by the Contractor with the 
Contracting Authority or with another customer, provided the Contracting 
Authority's approval for such use has been given in accordance with Article 
8.2.7 below. Where the Contractor holds no such contracts, but having 
received the Contracting Authority's approval in accordance with Article 
8.2.7 below has made a firm written offer to a third party based on the use 
of Special Tools, the Contracting Authority shall not be entitled to dispose 
of the Special Tools until such time as the Contractor's offer to the third 
party has expired. 

8.2.7. Use and Levy 

Neither the Contractor nor the Sub-Contractors shall use the Special Tools 
for any purposes other than for the performance of the Contract except as 
provided by special terms, including payment, as stated in Article 7.5 
(Levies). 

8.3 Liability at Establishments 

8.3.1 The Contractor shall make good or, at the option of the Contracting 
Authority, pay compensation for all damage to any property of the Contracting 
Authority or of any Participating State which is caused by the Contractor, its 
personnel, agents or any Sub-Contractor and arises from its or their presence on 
an Establishment in connection with the Contract, except where and to the extent 
that the Contractor is able to demonstrate that: 
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(1)  The damage was not caused or contributed to by any circumstances within 
its or their reasonable control; or 

(2) Any other provision of the Contract expressly provides otherwise. 

8.3.2 The total liability of the Contractor under Article 8.3.1 may be subject to 
limitation as specified in the Contract. 

8.3.3 All property of the Contractor or of its personnel, agents or any Sub-
Contractor shall not be at the risk of the Contracting Authority or any Participating 
State whilst that property is at any Establishment, and neither the Contracting 
Authority nor any Participating State shall be liable for any loss of or damage to 
that property, except: 

(1)  Where and to the extent that the damage was caused or contributed to by 
any circumstances within the reasonable control of the Contracting Authority 
or the Participating States; or 

(2) Any other provision of the Contract expressly provides otherwise. 

9. Progress 

9.1 Inspections  

9.1.1 The Contracting Authority shall have the right to inspect or have its 
Authorised Representative inspect the Product and the performance of the 
Contract at any reasonable time.  For this purpose, the Contracting Authority shall 
nominate a representative, and provide the Authorised Representative’s terms of 
reference to the Contractor. The Contracting Authority will seek to supply such 
Information 14 (fourteen) days before any proposed visit. Any Information, 
notified or marked as commercially sensitive and made available by the Contractor 
to that Authorised Representative shall be treated accordingly. 

9.1.2 The Contractor shall in accordance with the provisions of the Contract give 
the Authorised Representative sufficient access to premises as and when required 
for this purpose, and shall ensure that similar provisions are included in Sub-
Contracts identified in an annex to the Contract. The Contractor’s responsibilities in 
respect of the inspection process shall include provision of accommodation, 
facilities, appliances, materials, documents and labour as reasonably required by 
the Contracting Authority. Such resources as specified in the Contract shall be 
provided at no additional cost to the Contracting Authority.  

9.2 Progress Review Procedure 

The Contractor shall provide reports and attend progress meetings as required by 
the Contract. The provision and acceptance of these reports shall be without 
prejudice to the rights or obligations of either Party under the Contract. 

10. Transfer and Sub Contracts 

10.1 Transfer of Contract 

Neither Party to the Contract shall sell, assign, transfer or otherwise dispose of this 
Contract either in whole or in part, or use it as capital to float a company, unless 
prior authorisation has been obtained from the other Party. Any breach of this 
Article 10.1 shall entitle the Contracting Authority to terminate the Contract by 
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right (“ipso jure”) due to default by the Contractor in accordance with Article 11.2 
(Termination of Contract for Default by the Contractor.)   

10.2 Sub-Contracts 

10.2.1 The Contractor shall be responsible for the fulfilment of all obligations 
resulting from the Contract including those performed by Sub-Contractors. 

10.2.2 The Contractor shall not enter into any direct Sub-Contract which does not 
secure the rights of the Participating States and the Contracting Authority under 
the Contract without having first consulted with the Contracting Authority. The 
Contractor shall ensure that the same commitment shall apply to any Sub-
Contractor at subsequent tiers. Except as otherwise agreed during the 
consultation, such consultation shall be without prejudice to the right of the 
Contracting Authority to terminate the Contract in accordance with Article 11.2 
(Termination of Contract for Default by the Contractor) for failure to comply with 
its obligations under this Article 10.2.2. 

10.2.3 The Contractor shall, on request, supply copies of its direct Sub-Contracts 
to the Contracting Authority for information purposes only. The Contractor shall 
ensure that such right of the Contracting Authority shall be adequately covered in 
Sub-Contracts at subsequent tiers. 

10.2.4 Unless the Contractor secures ownership and rights of use over intellectual 
property arising in any direct Sub-Contract(s) to enable to grant the rights to the 
Participating States and the Contracting Authority as defined in the Contract, the 
Contractor shall not award any direct Sub-Contract or order involving design or 
development work under the Contract without the prior written approval of the 
Contracting Authority. In cases where new intellectual property is likely to be 
created, that approval shall be conditional on the Sub-Contractor having first 
entered into a direct agreement with the Contracting Authority in respect of 
Intellectual Property Rights. 

The Contractor shall ensure that the provisions of this Article 10.2.4 are included in 
Sub-Contracts at subsequent tiers. 

10.2.5 The Contractor shall give as much written Notice as possible to the 
Contracting Authority of its proposal to place any of its direct Sub-Contracts for 
any work referred to in Article 10.2.4. The request for approval in accordance with 
Article 10.2.4 shall be accompanied by two copies of the proposed direct 
agreement referred to in Article 10.2.4 signed by the Sub-Contractor. 

The Contractor shall ensure that the provisions of this Article 10.2.5 are included in 
Sub-Contracts at subsequent tiers. 

10.2.6 Any modification to the Procurement Plan shall require mutual agreement 
by the Contracting Authority and the Contractor to come into effect, and may 
require an amendment to the Contract in accordance with the provisions of Article 
2.3 (Contract Amendments and Specification Change Procedures).  

10.2.7  Monitoring of the implementation of the Procurement Plan by the 
Contracting Authority shall not diminish the obligations of the Contractor under the 
Contract. 
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10.3 Decoupling 

10.3.1 In this Article the expression “Other Contract” means any Sub-Contract, 
relating in any way to the performance of the Contract, which is made by the 
Contractor or a Sub-Contractor with or any one or more of the Participating States 
acting as a Sub-Contractor. 

10.3.2 Where the Other Contract shall be placed upon order from the Contracting 
Authority or any one or more of the Participating States, if any one or more of the 
Participating States is not prepared to enter into an Other Contract on a 
commercial basis the Contractor shall notify the Contracting Authority of the 
circumstances without delay; the Contracting Authority shall notify the relevant 
Participating State of the circumstances and seek to resolve the matter. Where the 
matter cannot be resolved, the Contractor shall have the right to request the 
Contracting Authority to insert in the Contract by means of a Contract amendment 
appropriate provisions to enable the Contractor to obtain relief or remedy where 
any one or more of the Participating States is in breach or default of the Other 
Contract terms. 

10.3.3 In any case, and subject to Article 10.3.2, no breach by the Contracting 
Authority or any Participating State(s) of any Other Contract or act or omission, 
written or oral statement or representation of or by the Contracting Authority or 
the Participating State(s), or the servants, agents or other contractors of theirs or 
of any of theirs relating to or connected with any Other Contract, whether or not 
involving negligence on its or their part, shall: 

(1) Give the Contractor any right under the Contract to an extension of time or 
additional payment or damages or any other relief or remedy whatsoever 
against the Contracting Authority; or 

(2) Affect, modify, reduce or extinguish either the obligations of the Contractor 
or the rights or remedies of the Contracting Authority or the Participating 
States (including but not limited to any form of compensation under the 
Contract); or 

(3) be taken to amend, add to, delete or waive any term or condition of the 
Contract. 

11. Termination 

11.1 Termination in case of Corrupt Gifts and Payments 

11.1.1 The Contractor warrants that in entering into the Contract he has not done 
and shall not do any of the following prohibited acts: 

(1)  Give, promise or offer any bribe, gift or other inducement to any official or 
employee of the Contracting Authority, its Authorised Representative or the 
Participating States as reward for: 

i. Any act in relation to the obtaining or execution of the Contract, any Sub-
Contract, any other contract with the Contracting Authority or any other 
contract with the Participating States that has a direct link with the Contract; 
or  
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ii. Any advantage in connection with the Contract, any Sub-Contract, any 
other contract with the Contracting Authority or any other contract with the 
Participating States that has a direct link with the Contract. 

(2) Employ any person to solicit or secure the Contract or any other contract 
with the Contracting Authority or any other contract with the Participating 
States that has a direct link with the performance of the Contract or any 
advantage in connection therewith upon any agreement for a commission, 
percentage, brokerage or contingent fee, except commercial or selling 
agents maintained by the Contractor for the purposes of securing business in 
a bona fide manner. 

11.1.2 Any breach of this Article 11.1.1 shall entitle the Contracting Authority to 
terminate the Contract by right (“ipso jure”) due to default by the Contractor in 
accordance with Article 11.2 (Termination of Contract for Default by the 
Contractor) and to recover from the Contractor the amount of any loss resulting 
from that termination and to recover from the Contractor the amount or value of 
any bribe, gift or other inducement charged in any way directly or indirectly to the 
Contract without prejudice to any other right or remedy. 

11.1.3 In exercising its rights or remedies under this Article 11.1, the Contracting 
Authority shall: 

(1)  Act in a reasonable and proportionate manner having regard to such matters 
as the gravity of, and the identity of the person performing, the prohibited 
act; 

(2) Give all due consideration, where appropriate, to action other than 
termination of the Contract, including (without being limited to): 

i. Requiring the Contractor to procure the termination of a Sub-Contract 
where the prohibited act is that of a Sub-Contractor or anyone acting on its 
or their behalf; 

ii. Requiring the Contractor to procure the removal from public procurement 
related activities of an employee (whether its own or that of a Sub-
Contractor or anyone acting on its behalf) where the prohibited act is that of 
such employee. 

11.1.4 Where the Contracting Authority seeks the termination of a Sub-Contract or 
removal of a Sub-Contractor employee, the Contracting Authority shall provide to 
the Contractor sufficient evidence of the prohibited acts in Article 11.1.1 (1) to 
support the case against the Sub-Contractor. 

11.2 Termination of Contract for Default by the Contractor 

11.2.1 The Contracting Authority shall have the right to terminate the Contract by 
reason of default by the Contractor in part in respect of the Products which have 
not been delivered or performed in accordance with the Contract at the time of 
termination or in whole, upon occurrence of any of the following: 

11.2.1.1 Failure by the Contractor to comply with a Key Milestone by the date 
specified in the Contract, subject to the provisions of Articles 11.2.1.1.1 to 
11.2.1.1.6 inclusive.  
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11.2.1.1.1 Where the Contractor fails to achieve a Key Milestone by the date 
specified in the Contract and has not previously failed to achieve that Key 
Milestone or any other Key Milestone by the specified date specified in the 
Contract for that other Key Milestone, the Contractor shall provide the Contracting 
Authority with a rectification plan as defined in Article 11.2.1.1.2. within 30 (thirty) 
days of such failure unless another period is mutually agreed between the 
Contracting Authority and the Contractor.    

11.2.1.1.2  The rectification plan shall: 

(1)  Describe the areas of difficulty in achieving a Key Milestone; 

(2)  Detail the investigation that has been carried out or will be carried out by the 
Contractor to analyse the difficulties; 

(3)  Describe how the Contractor intends to remedy the difficulties; 

(4) Detail the criteria proposed by the Contractor for measuring its successful 
progress of the rectification plan leading to successful completion of the 
relevant Key Milestone and the period of time within which the rectification 
plan shall be performed together with any other Programme implications; 

(5)  Contain a detailed assessment of the effects of the Contractor’s proposals in 
the rectification plan upon the execution of the Contract in all respects. 

11.2.1.1.3 Pending the Contracting Authority’s decision on the rectification plan, 
the Contractor shall continue to carry out its obligations under the Contract. 

11.2.1.1.4 Approval of the rectification plan shall be at the discretion of the 
Contracting Authority. If approved by the Contracting Authority, a Contract 
amendment shall be drawn up in accordance with Article 2.3 (Contract 
Amendments and Specification Change Procedures). 

11.2.1.1.5 If the Contractor refuses to provide a rectification plan in accordance 
with Articles 11.2.1.1.1 and 11.2.1.1.2, or fails to do so within the required period, 
or if the Contracting Authority rejects the rectification plan, the Contracting 
Authority may, by Notice to the Contractor, terminate the Contract by right (“ipso 
jure”). 

11.2.1.1.6 Where the Contractor fails to achieve a Key Milestone by the date 
specified in the Contract and has previously failed to achieve any Key Milestone by 
the date specified in the Contract the Contracting Authority may, by Notice to the 
Contractor: 

(1)  Require the Contractor to provide a rectification as defined in Article 
11.2.1.1.2, whereupon the provisions of Articles 11.2.1.1.1 to 11.2.1.1.5 
inclusive shall apply; or 

(2) Terminate the Contract in accordance with Article 11.2.1.1.5. 

11.2.1.2 Where the Contractor has failed to comply with: 

(1)  The time specified in the Contract for delivery or performance of the 
Products or any of them in accordance with Article 3 (Delivery); 
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(2) Article 2.5 (Supply of Hazardous Materials and Substances), subject to Article 
2.5.1.5; 

(3) Article 3.3.4.7 (Rejection); 

(4) Article 10.1 (Transfer of Contract); 

(5) Article 10.2.2 (Sub-Contracts); 

(6) The provisions of any Special Articles where the Articles expressly provide for 
a right of termination for default under Article 11.2.1; 

(7) Its obligations to guarantee the Contracting Authority or the Participating 
States against all the claims made by a third party with regard to the 
intellectual property relating to the Product, and the processes, methods and 
the means of manufacture related to this Product, 

the following provisions shall apply: 

i. Where such a failure occurs for the first time on any of the grounds listed, the 
Contracting Authority shall by Notice to the Contractor require the failure to be 
rectified by the Contractor within 30 (thirty) days of that Notice, or such other 
period as is mutually agreed between the Contracting Authority and the 
Contractor, to restore performance to that required under the Contract in that 
respect. If the Contractor refuses to rectify the failure or fails to do so within the 
period specified or agreed, the right of the Contracting Authority to terminate the 
Contract for such failure shall be exercisable by right (“ipso jure”) by the 
Contracting Authority giving the Contractor a Notice of termination.  

ii. Where such a failure re-occurs on any of the grounds listed in any Notice issued 
as first mentioned in Article 11.2.1.2.i above, the Contracting Authority shall be 
under no obligation to grant or agree a period for rectification, and the right of the 
Contracting Authority to terminate the Contract for such failure shall be exercisable 
by right (“ipso jure”) by the Contracting Authority giving the Contractor a Notice of 
termination. 

11.2.1.3 Where the Contractor has failed to comply with: 

(1)  Article 1.8 (Security of Classified Information CONFIDENTIAL and above); or 

(2) Article 1.9 (Security of Information Classified or Protectively marked as 
RESTRICTED), where specified in the Contract; or 

(3) Article 11.1 (Termination in case of Corrupt Gifts and Payments), 

the right of the Contracting Authority to terminate the Contract in such 
circumstances shall to the extent provided in those Articles be exercisable by right 
(“ipso jure”) by the Contracting Authority giving the Contractor a Notice of 
termination. 

11.2.1.4 For the avoidance of doubt, the powers of termination provided to the 
Contracting Authority under Articles 11.2.1.1, 11.2.1.2 and 11.2.1.3 do not extend 
to Products accepted by the Contracting Authority in accordance with the Contract 
before the date of termination. 
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11.2.2 Where the Contracting Authority has terminated the Contract in accordance 
with Article 11.2.1, at the request of the Contracting Authority, the Contractor shall 
repay to the Contracting Authority, within 60 (sixty) days of such termination by 
the Contracting Authority, all applicable payments (including VAT on them, if paid) 
except those payments relating to accepted Products, received from the 
Contracting Authority under the Contract, unless otherwise agreed.   

11.2.3 In the event of repayment to the Contracting Authority under Article 11.2.2 
above then all that which vested in the Participating States under the provisions of 
Article 6.2.1 (Transfer of Ownership through Early Vesting) shall re-vest in and 
become the absolute property of the Contractor to the extent provided in Article 
6.2.1.6. Similarly, all rights which may have accrued under the Contract to the 
Participating States in respect of its Intellectual Property Rights or in respect of 
Special Tools under Article 8.2 shall be surrendered by the Participating States to 
the Contractor. 

11.2.4 Where the Contracting Authority has terminated the Contract under this 
Article 11.2 or in any other case where the Contract expressly provides for a right 
of termination for default and termination has occurred, and without prejudice to 
any other of its remedies, the Contracting Authority: 

(1)  May replace any of the Products in respect of which the Contract has been 
terminated by itself or any of the Participating States purchasing or 
manufacturing other products or services of the same description or of the 
description that most closely meets the contractual requirements, or by itself 
or any of the Participating States allocating other products of the same 
description or of the description that most closely meets the contractual 
requirements in the possession or control of itself or any of the Participating 
States to the purposes for which the Products replaced are required; and 

(2) Shall be entitled to recover from the Contractor the amount by which the 
aggregate of the reasonable cost of purchasing and of manufacturing other 
products or services in this way exceeds the amount which would have been 
payable to the Contractor in respect of all the Products so replaced if they 
had been delivered or performed in accordance with the Contract. 

11.2.5 In the cases referred to in Article 11.2.4 above, the Contractor shall: 

(1)  In order to ensure completion of the supply of the Products so terminated; 
and 

(2)  Where the use of intellectual property rights is required,  

do everything in its power to enable the replacement contractor or the Contracting 
Authority or any of the Participating States to use the rights concerned. Subject to 
the provisions of Article 11.2.4 (2), the Contractor shall make no claim in respect 
of such use and shall bear the cost of any fees due to third parties for the use of 
their rights. 

11.3 Termination of Contract Otherwise than for Default 

11.3.1 The Contracting Authority shall in addition to any other right to terminate 
expressly set out in the Contract, have the right to terminate the Contract in whole 
or in part at any time by right (“ipso jure”). Termination under this Article 11.3 
shall be by Notice given by the Contracting Authority to the Contractor. 
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11.3.2 The effect of any Notice of termination under this Article 11.3 shall be that 
the Contract, or part of it which is the subject of the Notice, shall be terminated at 
the end of the period, if any, specified elsewhere in the Contract as the period for 
expiration. If no period is so specified, the Contract or part of it, which is the 
subject of the Notice, shall be terminated at the end of whatever period is 
specified in the Notice as the termination date. If no period is so specified in the 
Notice or elsewhere in the Contract, it shall take effect 3 (three) months after 
receipt of the Notice by the Contractor. 

11.3.3 This termination shall be without prejudice to the rights of the Parties 
accrued to the date of termination but subject to the operation of the following 
provisions of this Article 11.3. 

11.3.4 If a Notice is given, the Contracting Authority may, at any time before the 
Contract or part thereof terminates pursuant to that Notice, exercise any of the 
following rights:  

(1)  The right to direct the Contractor, where production has not been 
commenced, to refrain from commencing production;  

(2) The right to direct the Contractor to complete in accordance with the 
Contract all or any of the Products, or any of their parts or components in 
course of manufacture or performance at the termination date and to 
deliver the same at such time or times as may be agreed with the 
Contractor, or, in default of agreement, at the time or times provided for by 
the Contract. All Products or parts or components delivered by the 
Contractor in accordance with such directions and accepted shall be paid for 
at the price set out in the Contract for those Products or parts or 
components or, in the absence of such an established price, at a fair and 
reasonable price;  

(3) The right to require that the Contractor shall, as soon as may be reasonably 
practicable after the receipt of such Notice, do any or all of the following:  

i. Take such steps as will ensure that the production rate of the Products and 
their parts and components is reduced as rapidly as possible;  

ii. As far as possible, consistent with Article 11.3.4 (3) i, concentrate work on 
the completion of parts and components already in a partly manufactured 
state;  

iii. Terminate on the best possible terms its direct Sub-Contracts and orders 
for materials and parts and components bought out in a partly manufactured 
or wholly manufactured state as have not been completed, observing in this 
connection any direction given by the Contracting Authority under Article 
11.3.4 (1) and Article 11.3.4 (2) as far as may be possible. 

11.3.5 If a Notice as is provided for in Article 11.3.1 is given, the Contractor shall:  

(1)  Prepare and deliver to the Contracting Authority within an agreed period, or 
in default of agreement as soon as practicable, a list comprising firstly all 
unused and undamaged material and Products to which the Notice relates 
and which are in course of manufacture (other than Products comprising 
services) and secondly all equipment or parts supplied to the Contractor as 
GFX; 
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(2)  Deliver in accordance with the directions of the Contracting Authority the 
material, Products and GFX so listed, for which the Contracting Authority 
shall pay to the Contractor a fair and reasonable price for them including 
handling and delivery charges incurred in complying with those directions. 

11.3.6 The Contracting Authority shall take over from the Contractor all unused 
and undamaged material and Products (other than Products including services) to 
which the Notice relates and which are in the course of manufacture or in the 
possession of the Contractor at the termination date and properly provided by or 
supplied to the Contractor for the performance of the Contract except any material 
and Products in course of manufacture as the Contractor shall, with the agreement 
of the Contracting Authority, elect to retain. 

11.3.7 The Contracting Authority shall indemnify the Contractor against any 
commitments, liabilities or expenditure which are reasonable and properly 
chargeable by the Contractor in connection with the Contract to the extent to 
which those commitments, liabilities or expenditure would otherwise represent an 
unavoidable loss by the Contractor by reason of the termination of the Contract or 
part thereof under this Article 11.3. 

11.3.8 The amount of compensation payable under Article 11.3.7 shall: 

(1)  Be established and agreed by the Contractor and the Contracting Authority 
on the basis of evidence produced by the Contractor. The Contracting 
Authority shall have the right to have a Price Investigation or a Price Audit 
performed on that evidence. In default of that agreement, the matter shall 
be resolved under the terms of Article 12.2 (Resolution of Disputes); 

(2) Take account of the proportion of the Contract completed, and applicable 
overhead costs not fully absorbed as a direct result of the termination to the 
extent permitted by the relevant national principles and practices, the 
instructions of the Contracting Authority and work required to close the 
Contract and account for the materials and be consistent with the provisions 
of Article 11.3.10;  

(3) Be abated in full by any interim payments made to the Contractor under 
Article 6.1.2; 

(4) Include a sum for profit on any costs established under Article 11.3.8 (1) and 
(2). 

11.3.9 If the Contractor does not observe any direction given to it by the 
Contracting Authority under Article 11.3.4, the Contracting Authority shall not 
under this Article 11.3 be obliged to pay to the Contractor any sums in excess of 
those which would be payable by the Contracting Authority had the Contractor 
observed that direction. 

11.3.10 The Contracting Authority shall not in any case be liable to pay under the 
provisions of this Article 11.3 any sum which, when taken together with any sums 
paid or due or becoming due to the Contractor under the Contract, shall exceed 
the total Contract Price for the Products to which the Notice of termination relates 
and would have been payable under the Contract in respect of those Products if no 
Notice had been given. 
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11.3.11 Unless specified otherwise in the Contract, the Contractor shall ensure 
that: 

(1)  Any of its direct Sub-Contracts made or placed in connection with or for the 
purpose of the Contract contains powers of termination corresponding with 
the rights of termination under Articles 11.3.1 to 11.3.10 inclusive for the 
benefit of the Contractor; and  

(2) Those powers of termination in Article 11.3.11 (1) are adequately covered in 
Sub-Contracts at subsequent tiers. 

11.4 Termination of Contract for Bankruptcy and Insolvency 

The provisions governing termination of the Contract for bankruptcy and 
insolvency shall be as defined in the Contract. 

11.5 Prejudice  

Termination shall be without prejudice to and shall not affect any other right of 
action or remedy which shall have accrued or shall accrue thereafter to the 
Contracting Authority or to the Contractor. 

12. Law 

12.1 Applicable Law and Jurisdiction 

12.1.1 The applicable law of the Contract shall be, and the Contract shall be 
interpreted in accordance with, the laws of the country specified in the Contract.  
Neither the United Nations Convention on Contracts for the International Sale of 
Goods (1980) nor any modification or re-enactment of it shall apply. 

12.1.2 Each Party agrees that the provisions of this Article 12.1 shall survive 
completion or any termination of the Contract for any reason and shall remain fully 
enforceable as between the Parties notwithstanding that completion or 
termination. 

12.2 Resolution of Disputes 

12.2.1 General 

12.2.1.1 The Parties shall endeavour, by negotiations in good faith, to settle any 
dispute between them arising out of or relating to the Contract including the 
breach, termination or invalidity of the Contract, in this Article 12.2 referred to as a 
Dispute. Any Dispute, which cannot be settled by negotiation, may, with the 
agreement of the Parties, be referred to conciliation. Any Dispute, which cannot be 
settled by negotiation or conciliation, or both, shall be referred, on the application 
of either Party, to arbitration for a final and conclusive determination. 

12.2.1.2 During any negotiation, conciliation or arbitration, the Parties shall 
continue to meet their respective obligations in accordance with the provisions of 
the Contract.   

12.2.1.3 Either Party shall have the right to initiate arbitration at any time during a 
negotiation or conciliation process, notwithstanding that a negotiation or 
conciliation may continue concurrently with an arbitration process. 
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12.2.2 Conciliation  

Either Party may invite the other to conciliate the Dispute under the International 
Chamber of Commerce (ICC) Optional Conciliation Rules in effect on the date of 
the Contract unless the Parties agree on other rules and procedures. Agreements 
reached are to be recorded in writing and the Contract modified as appropriate.  
Any Party not wishing to use conciliation shall give its reasons in writing to the 
other Party. 

12.2.3 Arbitration 

12.2.3.1 All Disputes which can not be settled by negotiation or conciliation or 
both shall be finally settled under the Rules of Arbitration of the International 
Chamber of Commerce (“ICC Rules”) by three arbitrators appointed in accordance 
with those Rules, unless the Parties agree on other rules and procedures within 30 
(thirty) days of the giving of a Notice of arbitration in accordance with Article 
12.2.3.2.  

12.2.3.2 Notwithstanding the provisions of Article 1.5.4, the Contracting Authority 
shall act solely and exclusively on behalf of the Participating States concerned with 
the arbitration for any arbitration proceedings. The Contractor or the Contracting 
Authority when instituting the arbitration proceedings shall give Notice of Request 
for Arbitration in accordance with the ICC Rules. The Contractor and the 
Contracting Authority are known as “the parties to the arbitration” in this Article 
12.2.3. 

12.2.3.3 The ICC Rules and any other rules and procedures agreed between the 
Parties in accordance with Article 12.2.3.1 are supplemented by the following 
provisions. 

(1)  The parties to the arbitration shall procure that the Persons Involved in the 
Arbitration shall keep in confidence and not disclose to anyone other than 
the Persons Involved in the Arbitration any Information provided by the 
Parties as defined in Article 1.2.1 and, if appropriate, shall be bound by the 
security requirement contained in Article 1.8 (Security of Classified 
Information CONFIDENTIAL and above) or 1.9 (Security of Information 
Classified or Protectively marked as RESTRICTED) where specified in the 
Contract, as if they were “the Contractor”. 

(2) For the avoidance of doubt, it is agreed that the arbitration process and 
anything said, done or produced in or in relation to the arbitration process 
(including any awards) shall be held in confidence as between the parties to 
the arbitration, except as may be lawfully required in judicial proceedings 
relating to the arbitration or otherwise. No disclosure relating to anything 
said, done or produced in or in relation to the arbitration process may be 
made to anyone other than the Persons involved in the Arbitration outside 
the arbitration tribunal, the parties to the arbitration, their legal 
representatives or any person necessary to the conduct of the proceedings, 
without the concurrence of the parties to the arbitration. 

(3) The arbitration tribunal shall sit in the capital city of the country whose laws 
apply to the Contract referred to under Article 12.1.1 unless otherwise 
specified in the Contract.  
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(4) All oral or written pleadings before the arbitration tribunal and all documents 
and communications in connection with the arbitration shall be in the 
language in which the Standard Articles referred to in the Contract are 
written. The award shall be in the same language. The parties to the 
arbitration shall procure that the arbitrators shall keep a verbatim transcript 
of all hearings and provide a copy for both parties to the arbitration as soon 
as possible after each hearing.   

(5) The law of the country specified in the Contract, as provided for in Article 
12.1.1, shall apply to the arbitration proceedings.  

(6) The parties to the arbitration shall procure that the arbitration tribunal shall 
have the power to make awards of cost in relation to any pre-arbitration 
matter. 

(7) The parties to the arbitration shall procure that: 

 i. Taking into account the provisions of Article 24 (or its successor provisions 
having the same effect) of the ICC Rules, the arbitration tribunal shall render 
its award within 30 (thirty) days, unless otherwise specified in the Contract, 
after final submissions by them as determined by the arbitration tribunal. 

ii. The award shall be taken by a majority vote and that the reasons on 
which it is based shall be stated.   

iii. Once the award has been made the text signed by the President of the 
arbitration tribunal shall be notified to them. 

12.2.3.4 The award of the arbitration tribunal shall be final and binding and there 
shall be no right of appeal or recourse of any kind. The award shall determine the 
apportionment of the arbitration expenses (costs of hearings, expert witnesses, 
witnesses, translators and the arbitrators’ expenses) and the parties to the 
arbitration’ costs in accordance with the ICC Rules or any other rules and 
procedures agreed between the Parties in accordance with Article 12.2.3.1. 

12.3 Infringements of the Law 

12.3.1 Subject to the provisions of Article 2.4.1 (3), the Contractor shall in the 
performance of its obligations under the Contract have sole and entire 
responsibility for compliance by it or any Sub-Contractor or any employee of any of 
them with all laws, statutes, decrees or regulations whatsoever and howsoever 
applicable in relation to that performance. 

12.3.2 Unless otherwise specified in the Contract, the Contractor shall not be 
relieved of any responsibility under the Contract as a consequence of any change 
in the applicable law as stated in Article 12.1 (Applicable Law and Jurisdiction). 

12.4 Severability 

If any provision of the Contract is held to be invalid, illegal or unenforceable to any 
extent then:  

(1)  That provision shall (to the extent it is invalid, illegal or unenforceable) be 
given no effect and shall be deemed not to be included in the Contract but 
without invalidating any of the remaining provisions of the Contract; and 
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(2) The Contracting Authority and the Contractor shall use all reasonable 
endeavours to replace the invalid, illegal or unenforceable provision by a 
valid, legal and enforceable substitute provision the effect of which is as 
close as possible to the intended effect of the invalid, illegal or unenforceable 
provision. 

12.5 Rights of Third Parties 

12.5.1 Except as provided in Article 12.5.2 below and notwithstanding anything to 
the contrary elsewhere in the Contract, no right is granted to any persons or 
entities other than the Parties and the Contracting Authority to enforce any term 
of the Contract in their own right and the Parties declare that they have no 
intention to grant any such right of that kind. 

12.5.2 Where, and only where, either by a term in an Article which has been 
expressly included in the Contract or by another term which specifically refers to 
this Article 12.5, the Contract expressly states that a third party shall be entitled to 
enforce a term of the Contract: 

(1) That third party shall be entitled to enforce that term in his own right;  

(2) The Contractor shall inform that third party as soon as is reasonably 
practicable of the existence of the relevant right together with any other 
terms (including the terms of this Article 12.5) relevant to the exercise of 
that right; and  

(3) The third party's rights shall be subject to any provision in the Contract:  

i. That provides for the submission of disputes under the Contract generally 
or the third party's rights in particular to arbitration (such as Article 12.2. 
(Resolution of Disputes)); and  

ii. That stipulates the law and jurisdiction that will govern the Contract (such 
as Article 12.1 (Applicable Law and Jurisdiction)). 

13. Records 

13.1 Contractor's Record 

13.1.1 The Contractor shall maintain such those records as that are specified in 
the Contract and make them available to the Contracting Authority as the 
Contracting Authority may reasonably require when requested to do so upon 
reasonable notice.    

13.1.2 Subject to the provisions of Article 7.2 (Disclosure of Information), the 
Contractor shall permit all records referred to in this Article 13.1 to be examined 
by the Contracting Authority or its Authorised Representative. 

13.1.3 The records referred to in this Article 13.1 shall be retained by the 
Contractor for a period of 4 (four) years after final payment of all sums due under 
the Contract, unless the Contract specifies otherwise. 
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13.2 Reporting of the Execution of Work 

In this Article 13.2, VAT shall not be taken into account for the calculation of the 
concerned amounts.  

13.2.1  Where the Contract Price exceeds  €100,000 (one hundred thousand Euro) 
the Contractor shall deliver to the Contracting Authority, within 3 (three) months 
of the date on which the Contract becomes effective in accordance with Article 14 
(Effectiveness of Contract), a report forecasting the location and value of where 
work under the Contract may be executed. The report shall declare the level or 
levels of confidence in placing the work (expressed in terms of a percentage) on 
which it is based and shall provide a forecast as follows: 

13.2.1.1 The forecast value and location of where work may be executed by the 
Contractor (including inter-company orders); and 

13.2.1.2 The forecast value and location of where work may be executed by Sub-
Contractors (including the Contractor’s intra-company orders) where the Contract 
Price: 

(1)  Is less than €7,500,000 (seven million five hundred thousand Euro), for each 
Sub-Contract with a value likely to exceed €100,000 (one hundred thousand 
Euro) and representing at least 10% of the Contract Price; 

(2) Is equal to or greater than €7,500,000 (seven million five hundred thousand 
Euro), for each Sub-Contract with a value likely to exceed  €750,000 (seven 
hundred and fifty thousand Euro); 

(3) Exceeds €100,000,000 (one hundred million Euro) for each Sub-Contract: 

i. Either, with a value likely to exceed an amount higher than €750,000 
(seven hundred and fifty thousand Euro) specified in the Contract and; or 

ii. If no specific amount is specified in the Contract, with a value likely to 
exceed €750,000 (seven hundred and fifty thousand Euro). 

13.2.2 The Contractor shall deliver to the Contracting Authority by 31 January of 
each year during the duration of the Contract a report updating the report 
delivered under Article 13.2.1 to notify any changes to the forecast and to notify 
the actual value and location of where work is being executed.  

The reporting criteria specified in Article 13.2.1 shall apply to these annual reports 
and the following Information shall be supplied by the Contractor in relation to 
actual value and location: 

i. Product; 

ii. Description of work; 

iii. Contractor/Sub-Contractor; 

iv. Value of the Contract (including the Contractor’s inter-company orders) / Sub-
Contract (including the Contractor’s intra-company orders); 

v. Location of execution of work. 
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13.2.3 The Contractor shall deliver to the Contracting Authority within 3 (three) 
months of the date of final delivery under the Contract a final report on the actual 
value and location of where work under the Contract was executed. The criteria 
specified in Article 13.2.1 shall apply to the final report and the Information shall 
be supplied in the form specified in Articles 13.2.2. i to 13.2.2.v inclusive. 

13.2.4 Where two or more Sub-Contracts each with a value lower than the 
relevant threshold specified in Article 13.2.1 are let to the same Sub-Contractor, 
but the cumulative value of those Sub-Contracts exceeds or equals that relevant 
threshold, the Contractor shall aggregate those Sub-Contracts together for the 
purposes of the annual report required under Article 13.2.2 and the final report 
required under Article 13.2.3. 

13.2.5 The Contractor shall include in each of its direct Sub-Contracts terms 
requiring reports described in Articles 13.2.1 – 13.2.4, including this Article 13.2.5, 
and shall ensure that such terms are adequately covered in Sub-Contracts at 
subsequent tiers. 

14. Effectiveness of Contract  

The Contract shall become effective on and from the date specified in the Contract. 
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